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It combines practical suggestions, legal 
rules and forms. 


A Ready Reference for the busy Lawyer, 
Banker and Credit man. 


It answers the questions which arise in 
connection with financial statements. 


It gives a discussion of The Essentials 
of an effective Financial Statement. 
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THE MOST MEAT 


of any 


BANKRUPTCY WORK 


WILLIS BACON 


Akron, Ohio, Feb. 8, 1924. 


“IT have had a large opportunity to use 
the 13th Edition of Collier on Bankruptcy. 
Our firm has a large bankruptcy business. 
For my use, I would say that it is the 
finest work that was ever put out on bank- 
ruptcy. It has the most meat, the best 
system of references and the best index 
of any bankruptcy work published. 

“The value of a law book is measured by 
the ability to find what you want in it. 
The logical index is fully as important as 
the text. 

' “IT have no hesitancy in recommending 
= 


Collier on Bankruptcy, 13th Ed., 1923-24, 
iD A. dc cane ake reads eae Geen nne 340 
Collier is published in three separate 
divisions or parts, each division complete 
in itself and sold separately, if desired, 
as follows: 


ruptcy Proceedings. Bankruptcy Treatise, Indexed, 2 Vols.$20.00 
Criminal Statutes, State and Federal. Bankruptcy Forms, Indexed, Vol. 3.. 10.00 
ee eT SS Tee er eee $5.00 Bankruptcy Rules, Acts, etc., Vol. 4. 10.00 
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Editorial 


The article on bankruptcy reform in this number is of interest to 
a great many readers who are not interested in bankruptcy. The 
purpose of the article is not to discuss technical reforms, but, as the 
author, Mr. George Wentworth Carr, of the Philadelphia Bar, states, 
ad" merely in a plain way to narrate the substantial benefit already 
obtained by the creation of the Federal Judicial Council.’’ 

In certain large cities the bankruptcy act, a law capable of serving 
very useful ends, has been perverted to the uses of organized cliques 
of petty officials and shyster lawyers, until the situation has become 
one that would shame a Turk or a Bolshevik. This is strong language 
but not exaggeration. 

Immediately upon the creation of the Federal Judicial Council 
there was opportunity theretofore denied for the relief of honest 
bankrupts and creditors. The new power at once interested itself. 
The story is a very interesting one. At the present time we are on 
the high road to success in cleaning up a nasty scandle attaching to 
our most vitally important tribunals. It will not be long until the 
best possible administration under the existing bankruptcy law will 
be in force. Then it will be possible, and for the first time, to know 
definitely what amendments to the act are required to accomplish the 
rest of the reform. 

There is some ground for optimism when we learn something, 
however primitive, about administration. In this field we trail all 
other civilized nations. Our system of government, and most of our 
political ideas, reflect the bitter feelings that prevailed at the time of 
their origin. Everything, almost, was sacrificed to the fear of con- 
centrated power. All that we have gained in political experience and 
improvement has been in the teeth of this inherited skepticism of 
human nature and government. As an exhibit of progress take the 
Interstate Commerce Commission; for an example of the old theory 
turn to the South Dakota primary law. 

In the judicial field we are at last coming to have contrasted 
specimens. In nearly every state the attempted control of judicial 
administration by acts of legislature is conspicuous and nearly every- 
where is it unsuccessful. It illustrates well a national weakness of 
passing laws by the hundreds and leaving them to administer them- 
selves. Is it not about time for lawyers to learn the lesson, to place 
the emphasis on means for administration and to decry the abuse of 
legislative power? The first fruits of the Federal Judicial Council 
throw a great deal of light on the subject. 





The Report on English Courts and Procedure published in this 
number is today more timely than when it was first printed in 1916. 
The author, Prof. William E. Higgins, of the University of Kansas 
School of Law, was sent to England to study the English system and 
report on it. No investigator could have enjoyed more favorable 
conditions for such study. The report is not voluminous. It avoids 
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covering the ground of other similar works. Its compactness is one 
of its virtues, one which will be rated very high by the average busy 
reader who wants to put his finger immediately upon a tangible state- 
ment of fact. 

For the lawyer who has only an ordinary interest in the subject 
the Report will not be too compact. By reference to the table of 
contents he can, in a moment, locate the part that he wishes to inform 
himself on. But it will serve a most useful purpose also if his interest 
expands to the point that he acquires a copy of the English practice 
book, because then the Report will serve as an index and guide to 
simplify what might otherwise seem recondite to an American reader. 

It is a shallow reaction to say of English procedure that it is not 
adaptable to our situation. Of course, we cannot forthright acquire 
a successful method of judicial appointment so that the leading trial 
lawyers, and none others, become judges. We cannot expect our judges 
to make complete notes on the evidence. And so there are many 
things which we cannot expect. But there are equally many things 
which he can borrow from English experience, as we already have 
borrowed some to good advantage. The thing to do now is to econ- 
sider what deserving features can be transplanted with prospects of 


growth. 





The Federal Judicial Council and the Movement 
for Better Bankruptcy Administration 





By GEORGE WENTWORTH CARR, of the Philadelphia Bar 


For a number of years past complaints 
against the administration of the Bank- 
ruptey Law, including charges of extrava- 
ganece and fraud on the part of lawyers, 


creditors and bankrupts, have been frequent 


and vociferous. The National Association 
of Credit Men, through its Bankruptey Law 
Executive Committee (which, for brevity’s 
sake, will hereafter be referred to as the 
‘*Credit Men’s Committee’’) has sought for 
information as to actual conditions and in- 
vited suggestions as to the means by which 
the administration of the law might be im- 
proved. After a deliberate consideration of 
many proposed remedies, the Credit Men’s 
Committee drafted an amendatory bill 
which, with some modifications, passed the 
Senate unanimously in the last session of 
Congress, but was not reached in the 
IIouse. The committee caused a similar bill 
to be, introduced in the present session of 
Congress and the bill is now being consid- 
ered by the Senate and House Judiciary 


Committees. No opposition to the bill has 
manifested itself and the committee hopes, 
in spite of conditions prevailing at Wash- 
ington at this moment not conducive to con- 
structive legislation, that the bill may be- 
come a law. 

The provisions of the bill have been so 
frequently summarized, both in legal period- 
icals and in daily newspapers, that it is un- 
necessary to discuss them here. There is a 
phase of bankruptcy administration, how- 
ever, which is not generally understood and 
which was developed during the several 
years’ study given by the Credit Men’s 
Committee to complaints and suggested 
amendments. The committee discovered 
that most complaints, and because of which 
amendments were suggested to the commit- 
tee, were based upon conditions which 
needed no change in the stracture of the 
act for their correction, but which could be 
eured largely by changes in the rules of 
procedure. As court rules are flexible and 
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ean readily be modified to meet new condi- 
tions, the Credit Men’s Committee con- 
cluded that if the Supreme Court could be 
persuaded of the need for changes in its 
General Orders, adopted, with but a few 
exceptions, almost a generation ago, much 
might be gained for a better and more satis- 
factory administration of the law. 

Shortly before the committee arrived at 
this conclusion, Congress had passed the act 
of September 14, 1922, amending the Judi- 
cial Code. By this act a Federal Judicial 
Council, composed of the Chief Justice of 
the United States, who should be its chair- 
man, and the senior circuit judge from each 
of the nine cireuits, was established. The 
Council was to meet in Washington as soon 
as convenient after the passage of the act 
and annually thereafter during the last 
week in September and, among other things, 
it was made the duty of every circuit judge 
‘to advise as to any matters in re- 
spect of which the administration of justice 
in the court of the United States may be 
improved,’’ and the Conference was di- 
rected to ‘‘submit such suggestions to the 
various courts as may seem in the interest 
of uniformity and expedition of business.”’ 

The American Bar Association and the 
American Judicature Society for several 
years strongly urged Congress to enact the 
bill drafted by the former organization and 
at its request introduced, in 1912 in the 
Senate, by Senator Culberson of Texas. 
From time to time the bill was re-introduced 
by Senator Kellogg of Minnesota, from 
which fact it derived the name of the ‘‘ Kel- 
logg Bill.’’ The purpose of the bill was 
clearly indicated by its title, which read: 
‘To authorize the Supreme Court to pre- 
scribe forms and rules and generally regu- 
late pleading, procedure and practice on the 
common law side of the Federal court.’’ 
Unfortunately, but for reasons that need not 
here be detailed, the bill, although intro- 
duced at every succeeding session of Con- 
gress, has never emerged from the Senate 
Judiciary Committee. 

The Credit Men’s Committee was familiar 
with and heartily in accord with the objects 
of the Kellogg Bill and wondered whether 
the section of the bankruptey act from 
which the Supreme Court derived its powers 
to formulate the General Orders might not, 


in conjunction with the act creating the 
Federal Judicial Council, provide the means 
by which new machinery for better bank- 
ruptey administration might not be ob- 
tained. Very fortunately, this question 
could be answered in the affirmative. As 
the rules making power of the Supreme 
Court in bankruptcy proceedings had been 
exercised before a majority of the lawyers 
now practicing came to the bar, few had any 
oceasion to become familiar with the section 
clothing the Court with complete regulatory 
jurisdiction. Section 30 of the bankruptcy 
act provides: ‘‘All necessary rules, forms 
and orders as to procedure and for carrying 
this act into force and effect shall be pre- 
scribed, and may be amended from time to 
time by the Supreme Court of the United 
States.”’ 

The Credit Men’s Committee learned that 
the first meeting of the Federal Judicial 
Council had been called by Chief Justice 
Taft for the last week in December, 1922, 
and the committee delegated one of its mem- 
bers to obtain an interview with the Chief 
Justice and present informally to him the 
result of its studies of the bankruptcy situ- 
ation, and through him to request the co- 
operation of the Council. The interview 
took place and the Chief Justice was found 
to be most sympathetic and keenly inter- 
ested in the efforts of the committee to im- 
prove conditions and promised to present 
the matter to the Council. This was done 
and a committee on ‘‘Recommendations as 
to Bankruptey Rules,’’ with Judge Joseph 
Buffington of the third cireuit as its chair- 
man, was created. 

Judge Buffington proved to be most will- 
ing to have the Credit Men’s Committee 
make a survey of conditions in the larger 
commercial centers and report thereon with 
its recommendations. Such a survey was 
made and a report presented to Judge Buf- 
fington and was by him laid before the sec- 
ond annual meeting of the Council held in 
September, 1923. The Council authorized 
Judge Buffington’s committee to send a copy 
of the report to the district judges of the 
country and invite their criticisms of the 
proposed changes and to make recommenda- 
tions as to other changes, if regarded as nee- 
essary, in the General Orders. 

At the 1923 annual meeting of the Amer- 
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ican Bar Association at Minneapolis, Chief 
Justice Taft, speaking in support of the 
recommendation of the Committee on Pro- 


fessional Ethies and Grievances ‘‘that a 
special committee be appointed to 


co-operate with a similar committee of the 
National Association of Credit Men in an 
endeavor to improve conditions concerning 
the practice of the bankruptcy law,’’ asked 
that the resolution be amended so as to in- 
clude a conference with the Committee on 
Bankruptey Rules of the Federal Judicial 
Council. The resolution was passed, after 
having been amended in accordance with the 
suggestion of the Chief Justice and so as to 
include ‘‘all bodies and committees having 
this matter in charge.’’ 

A eonference of the committees of the 
Federal Judicial Council, the American Bar 
Association, the Commercial Law League of 
America and the National Association of 
Credit Men, upon the invitation of Chair- 
man Deutsch of the American Bar Associa- 
tion’s committee, was held in Philadelphia 
on January 15, 1924, and, through the ac- 
tive efforts of Chief Justice Taft, two cir- 
cuit judges and four district judges were 
present and representing the Council. At 
the request of Chief Justice Taft a report 
of the conclusions and recommendations of 
the Conference was presented to him as 
chairman of the Federal Judicial Council. 
With the approval of the Chief Justice, a 
printed copy of the report, with a letter in- 
viting consideration and suggestions, was 
sent to every circuit and district judge, by 
Judge Henry Wade Rogers, a member of 
the Council from the second circuit and who 
was one of its representatives at the Phila- 
delphia conference. At the same time a 
summary of the report was given by Judge 
Rogers to the Associated Press, and to the 
New York newspapers, with the result that 
much helpful publicity as to the progress of 
the movement was obtained. If the com- 
munications received by Judge Rogers and 
other members of the conference should in- 
dicate that a supplementary report is de- 
sirable, it is probable that a session of the 
Conference on Improvement of Bankruptcy 
Administration will be held in Philadelphia 
next July immediately preceding the annual 
meeting of the American Bar Association. 

This article has been written, not for the 
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purpose of discussing conditions of bank- 
ruptey practice or making suggestions for 
its improvement, but merely in a plain way 
to narrate the substantial benefit already 
obtained by the creation of the Federal 
Judicial Council. If the Kellogg Bill should 
become law, as eventually it must, sup- 
ported as it is by publie opinion demanding 
a more simple, expeditious and economical 
administration of justice in the courts, both 
Federal and state, then the experience of 
those who are laboring to remove the blot of 
a wasteful, dilatory and frequently dishon- 
est administration of the bankruptcy law by 
the use of the sweeping powers of section 
30 of the bankruptey act, aided by the Fed- 
eral Judicial Council, must open the eyes of 
bench and bar to the opportunity to comply 
with the proper demand of the public for a 
more speedy, certain and less expensive ad- 
ministration of justice on the common law 
side of the Federal courts. If the reason- 
able expectations of the supporters of the 
Kellogg Bill are realized, a decided impetus 
will be given to the movement for the dele- 
gation of similar powers to the courts of last 
resort of the several states and for the crea- 
tion of state judicial councils with real ad- 
ministrative functions. 

The members of the Conference on Im- 
provement of Bankruptcy Administration 
have no delusions as to the self-executing 
qualities of either statute or rules. They 
realize that, should the Supreme Court 
modernize the General Orders and the dis- 
trict judges make changes in their rules in 
harmony with the General Orders, creditors 
will merely be supplied with tools which 
must be used by them if improvement is to 
come. With that thought in mind, the 
Credit Men’s Committee will endeavor, 
through its own publications, local associa- 
tions and trade periodicals, to educate cred- 
itors that they are largely the arbiters of 
their own fate in bankruptcy proceedings as 
in the other affairs of life. While not ex- 


pecting a millenial discontinuance of the 
activities of those who prey, the Credit 
Men’s Committee believes that with the con- 
tinued and active co-operation of the Amer- 
ican Bar Association and the Commercial 
Law League of America among their mem- 
bers good will result and bankruptey ad- 
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ministration will be made satisfactory to 
creditors and all others connected with it. 

In closing, it might be of interest to the 
readers of this publication if some of the 
other things that the Federal Judicial Coun- 
cil has accomplished were mentioned. At 
the first meeting held in December, 1922, 
the proceedings were necessarily of a tenta- 
tive character. Committees on Need and 
Possibility of Transfer of Judges; on Ree- 
ommendations as to District Judges of 
changes in local procedure to expedite dis- 
position of pending cases and to rid dockets 
of dead litigation; on Recommendations as 
to Bankruptcy Rules; and Recommenda- 
tions as to Equity Rules and on Amend- 
ments to Appellate Procedure, were ap- 
pointed. 

It was decided to ask Congress for an ap- 
propriation for additional assistant district 
attorneys, deputy clerks and deputy mar- 
shals so as to enable the newly appointed 
district judges to function, and Congress 
subsequently made the appropriation. 

At the second meeting of the Council, 
held in September, 1923, the committees ap- 
pointed at the previous meeting made their 
reports. A report was received from the 
Attorney General calling attention to the 
disparity between the sentences in prohibi- 
tion cases in the various districts and asked 


the Council to request the district judges to 
make sentences more uniform and that 
greater care be taken by district judges in 
the appointment of the United States Com- 
missioners. The Council decided that there 
should be formulated a questionnaire to the 
Attorney General on the subjects mentioned 
and that copies of the Attorney General’s 
reply should be sent to the various district 
judges. Resolutions urging the district 
judges to request them to adopt a procedure 
for the prompt elimination of dead or mori- 
bund eases and for the prevention of con- 
tinuances of cases except for legal reasons. 
That a bill be prepared authorizing the 
United States Commissioners in prohibition 
and other misdemeanor cases to accept writ- 
ten pleas of ‘‘guilty’’ and hear the evidence 
on pleas of ‘‘not guilty’’ and file in court 
their reports and recommendations as to the 
judgment that should be entered. 

A recommendation that the Supreme 
Court should appoint a standing commission 
on the Revision of Equity Rules was ap- 
proved and directed to be transmitted to the 
Supreme Court for consideration. The con- . 
ference recommended the appointment of 
two additional judges for the southern dis- 
trict of New York, one district judge for 
the northern district of Georgia and two cir- 
cuit judges for the eighth circuit. 


Missouri Rejects Judicial Reform 





Leader of Progressive Forces Attributes Defeat Largely to Apathy of Con- 
‘ vention Delegates—Effort Thus Far Expended May 
Still Result in Benefit 


Only six of the twenty-one amendments 
to the Missouri constitution which were 
voted upon Feb. 26 were adopted. The 
amendment of the judiciary article, propo- 
sition number seven, was among those de- 
feated. 

The early returns, coming from the cities, 
were very encouraging. When a full tabu- 
lation of votes cast in St: Louis, Kansas 
City, St. Joseph, Carthage and other cities 
had been made the judiciary article had a 
substantial lead. But the vote in smaller 
places turned the seale, and finally returns 
straggling in for a week or two from the 
rural precincts buried the proposition. The 


vote was finally reported as follows: affirm- 
ative, 128,000; negative, 202,814. 

The only proposition which received a 
large affirmative’ vote was one which pro- 
vided bonds to pay additional soldiers’ 
bonus. 

While the failure of these amendments 
will cause disappointment, there is no rea- 
son why friends of better court organization 
should regret their efforts. They can still 
capitalize their faith if they will continue to 
work for both legislative and constitutional 
reforms. A good deal can be done by legis- 
lation in the way of integrating the judi- 
cial system. A campaign of education will 





184 JOURNAL 


convert a good many lawyers who have not 
seen the light or appreciated the distinter- 
ested quality of the campaign. 

Judge R. E. Culver, of St. Joseph, a mem- 
ber of the Committee on Judiciary Article 
of the Constitutional convention, led the 
fight for the amended article in a high- 
minded way. We have asked Judge Culver 
to present his views of the election results, 
and he has submitted the following brief 
statement : 

Causes for Defeat 

In the recent election on the amend- 
ments to the Missouri Constitution sub- 
mitted by the Convention of 1922, the 
friends of a unified court system and a 
judicial council with rule-making powers 
were disappointed by the defeat of 
Amendment No. 7. However, all of the 
amendments of importance suffered the 
same fate, No. 7 being neither the first 
nor last, though the vote has not yet 
been finally reported. It is therefore 
necessary to look beyond Amendment 
No. 7 itself to find the principal cause 
for its rejection along with the other 
proposals. 

The chief cause probably is found in 
the fact that there is a reaction among 
the people against the sentiment that 
has in recent years supported large in- 
creases in municipal and local bonded 
indebtedness for public improvements 
and a present disposition among the 
‘people of Missouri to say no to any pro- 
posal. There is a general complaint 
that taxes have grown burdensome while 
at the same time business conditions, 
particularly among the farmers, are un- 
favorable. During the twelve months 
the Constitutional Convention was in 
session the expense was the subject of 
frequent comment and criticism and an 
unfavorable impression was thereby ere- 
ated throughout the state. The preval- 
ent feeling of distrust, dissatisfaction 
and resentment undoubtedly made it a 
very unfavorable time for submitting a 
revised constitution and resulted in a 
negative vote not only on Amendment 
No. 7, but on others to which there 
should have been no opposition what- 
ever. 

A large measure of the responsibility 
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probably rests on the Convention itself 
—or rather its members. <A _ consider- 
able minority were opposed to any 
changes whatever. Many other dele- 
gates were indifferent. So it was that 
after the Convention adjourned a part 
of the delegates opposed the amend- 
ments and spoke against them in public 
and in private, while many others were 
wholly indifferent as to the result and 
took no part in the election. There was 
only a handful of delegates who were 
active in presenting and explaining them 
to the voters. In a majority of the 
counties of the state there was not a 
public meeting held to consider and dis- 
cuss them. The great body of the voters 
had to rely on the information obtained 
from the newspapers and the reading 
of the amendments themselves as printed 
and distributed by the Convention and 
on such literature as was distributed 
by an organization in St. Louis which 
had a very meager fund at its disposal. 

Unfortunately a large majority of the 
lawyers of the state very actively op- 
posed Amendment No. 7. In many of 
the counties it had not a friend among 
the members of the bar. In view of the 
adverse vote on all the amendments of 
importanee, it is really surprising that 
No. 7 received so large a vote. Where- 
ever it was discussed and presented to 
the people by its friends, it received a 
majority vote. 

On the whole, I think the friends of 
simplified procedure and a better ad- 
ministration of the business of the 
courts may well be gratified at the sup- 
port this amendment received both with- 
in and without the state. It is the first 
time it has been presented in Missouri. 
The leading daily newspapers almost 
without exception gave it hearty and in- 
telligent support. Its friends are not 
disheartenr but rather encouraged be- 
cause the iucation of both the bar and 
the peop. on the subject is well begun. 
We must bear in mind that this change 

fas entirely new to the average voter, 
whose inclination to stand by our laws 
until thoroughly convinced that a change 
is desirable, speaks well for the stability 
of our government and its institutions. 





English Courts and Procedure . 


Certain Features of the English Civil Courts and Their Procedure Which 
Lessen Delay and Tend to Secure Determination of 
Actions at Law on Their Merits! 


By WILLIAM E. HIGGINS? 
Diagram Showing English Court Organization 
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1. Introduction.—As representative of 
the American Judicature Society to Pro- 
mote the Efficient Administration of Justice, 
the writer spent a year in 1913-14 in Eng- 
land to study at first hand the law courts 
and their procedure in order to report such 
features as tend to secure a more prompt 
and certain determination of the merits of 
contentious litigation. Those features are 
set forth and described in the report. 

Historically, it may be said that quite a 
number of American commonwealths pre- 
ceded England and Wales in the work of 
procedural reform, but the reforms accom- 
plished in these states were far from com- 
plete and were hampered or undone by the 
inability of the judges, still influenced by 
common law procedure, to recognize and 
apply the spirit of the codes. Hence, though 
a number of the jurisdictions in the United 
States accomplished great advancement over 
what had theretofore existed, there is today 
room for still further improvement. Many 
of the admirable rules and devices of the 
English procedure are to be found scattered 
among the procedures of the various Amer- 
ican commonwealths, but it remained for 
England, once that the work of reform had 
been entrusted to the expert knowledge of 
the courts and not to the non-expert legis- 
lature, to gather together these scattered im- 
provements, and, with some original device 
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of her own, to formulate them into a con- 
sistent, easily amended code of rules admin- 
istered by a compact court organization, the 
advantages of which are set forth in the 
succeeding paragraphs. 


It must not, however, be thought that the 
writer deems English procedure or court 
organization perfect or in all respects suited 
(o the need and conditions of any one of the 
state jurisdictions of the United States. 
Neither is the English administration of jus- 
tice so formulated that it succeeds in deter- 
mining the merits of every contention sub- 
mitted to its courts, or in adjudicating the 
real injury of which the complaining party 
should, but did not, complain ; that is to say, 
the English rules of procedure do not guard 
against all the consequences of stupidity, ig- 
norance, or wilful disobedience in matters 
of procedure. A violation of the procedure, 
for instance, may be such as to cause the 
court to lose jurisdiction. Neither are the 
courts so paternalistic as to choose for the 
party the right theory of his case. Nor are 
the English courts so organized as to pre- 
vent some economic waste in administration, 
for not all of the judicial agencies have been 
brought together into one harmonious court. 
Certain courts, such as the Palatine Courts, 
still exist because of historical reasons, al- 
though the organization and practice of the 
Supreme Court of Judicature and of the 
County Courts must reveal to the English- 
man the advantage of a single court organi- 
zation. The writer may add that in his 
opinion there are too many appellate courts 
in England, and that litigation is more ex- 
pensive than it is in a large number of the 
state jurisdictions of this country. It may 
be also said that it will be impossible at the 
present time to reap the advantages of the 
English centralization of judicial business 
for obvious geographical reasons; neither 
would it be possible to foster regard for 
courts by adherence to such ceremonies as 
commission days, judicial robes, and the 
like. 

But adverse criticism of some features of 
English Procedure must not blind us to the 
fact that the organization of the principal 
courts and the use of certain devices in the 
procedure would tend to lessen delay and 
secure the determination of the merits of 
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contentious litigation in this country. What- 
ever is good and applicable should be used 
by us. 

The writer has not attempted to give a 
description of English procedure in all of 
its phases so as to furnish a text-book upon 
that subject, but his aim, rather, has been 
to present an analysis of such devices, rules 
and principles as seem adapted to lessen de- 
lay and secure the determination of the 
merits of civil litigation. 


2. Two Extremes Limiting the Judi- 
cial Administration of Justice——The ob- 
ject of all litigation is to secure the deter- 
mination of the merits of the claims brought 
into court. To accomplish this, rules of pro- 
cedure are necessary. The court must insist 
upon obedience to these rules else they be- 
come a farce and confusion results. It is 
therefore apparent: 

1. That an action or proceeding ought to 
result in a determination of the merits of the 
litigation, sometime, somewhere, and that it 
should not end in a final judgment on some 
rule of procedure. To use a figure, it is the 
duty of the courts to carry litigation through 
to the delivery of the real controversy or thé 
merits of the matter between the parties rather 


than to wreck the train in the ditch of some 
procedural error. 


2. That, on the other hand, obedience to 
well established rules must be obtained to the 
end that there may be certainty of procedure, 
speed in the proceedings and a definite re- 
straint upon all caprice, passion or prejudice 
of the judges and all other judicial agencies. 

These two aims form the two limits of 
judicial administration of justice. The 
writer undertook his investigation with 
these extremes in mind, and his report is to 
be read with relation to them. 

3. Principal Civil Courts of England 
and Wales.—The civil litigation of the 
forty millions of people in England and 
Wales—two countries of Great Britain 
linked together for judicial purposes—is 
conducted in a number of courts, the prin- 
cipal ones being the House of Lords, the 
Supreme Court of Judicature, the County 
Courts, and several less important courts 
maintained probably because of their his- 
torical origin, such as the Palatine Courts. 
nly the first three merit the notice of those 
who are interested in procedural reform, 
and of these only the procedure of the Su- 
preme Court of Judicature deserves particu- 
lar consideration for the purpose stated. 
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The trial agencies of the courts mentioned 
are the High Court of Justice—a branch of 
the Supreme Court of Judicature—and the 
County Courts. The appellate agencies are 
the House of Lords, the Court of Appeal— 
the remaining branch of the Supreme Court 
of Judicature—and the Divisional Courts of 
the High Court of Justice. 

4. Same—House of Lords.—-The House 
of Lords has both original and appellate 
jurisdiction. The former includes breaches 
of its own rules and privileges, claims to 
peerages and offices of honor, proceedings 
against persons by Bill of Attainder or Bill 
by Pains and Penalties, controverted elee- 
tions of representative peers from Seotland 
or Ireland, trial of a peer (or peeress) for 
treason, felony or misprision, and impeach- 
ment. In addition, an act of Parliament is 
necessary to divorce persons domiciled in 
Ireland. 

The appellate jurisdiction of the House 
of Lords includes appeals from any order 
or judgment of the Court of Appeal of the 
Supreme Court of Judicature mentioned 
above, or from the Supreme Court of Ire- 
land or from the Court of Session and cer- 
tain other courts of Scotland. 

Though all members of the House of 
Lords as a legislative body have the right 
to determine legal questions, no lay member 
has for years attempted to do so, that fune- 
tion being performed by the Lord Chaneel- 
lor, the Lords of Appeal in Ordinary, and 
such peers of Parliament as have held high 
judicial office. The latter may consist of 
such persons as have been Lord Chancellors, 
paid judges of the Judicial Committee of 
the Privy Council, and judges of the Su- 
preme Court of England or of Ireland, and 
of the Court of Session of Scotland. At 
least three of the above law members must 
be present before an appeal can be heard. 

5. Same—Supreme Court of Judica- 
ture.—Probably the most important court 
in England—certainly the one which at- 
tracts the most attention both at home and 
abroad—is the Supreme Court of Judica- 
ture. The character of its business, the dig- 
nity, ability, and remuneration of its judges 
and other judicial officers, and the adminis- 
trative advantages of its organization com- 
bine to impress its importance upon native 
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and stranger alike. This court was estab- 
lished by the Judicature Act, 1873, consol- 
idating several existing courts. It consists 
of two branches, the Court: of Appeal and 
the High Court of Justice. An account of 
each of these will, in the main, suffice to 
describe the Supreme Court of Judicature. 
There are, however, two special features 
which deserve mention at this point in the 
report, though the statement of the advan- 
tages of these features is reserved for later 
discussion. These two features are, that the 
court has, first, the power, through a ‘‘ Rules 
Committee,’’ to make rules of court govern- 
ing its own procedure ; and second, a central 
office for the lodgment of much of its papers 
and the transaction of most of its clerical 
and administrative business. 

The first of these features is more par- 
ticularly described in the paragraph on Ju- 
dicial Power to Make Rules of Procedure, 
post., and the second in a similar paragraph 
on the Centralization of Contentious Judi- 
cial Business. 


6. Same—Court of Appeal.—The Court 
of Appeal has original jurisdiction to make 
an order for the protection of property, to 
extend time for the performance of a pro- 
cedural act, to grant an injunction pending 
an appeal to or from the Court of Appeal, 
to hear an application to strike a solicitor 
off the rolls, and to make orders as to costs 
and security for costs of appeals to it. 

Its appellate jurisdiction includes appeals 
from orders or judgments of the High Court 
of Justice or of any judge or judges thereof, 
motions for a new trial, appeals from cer- 
tain trial courts or judicial agencies, such 
as the Chancery Court of Durham, or ,the 
Railway Commissioners; appeals from divi- 
sional courts; and appeals from a judge in 
chambers .of the High Court of Justice in 
matters of practice and procedure. Some of 
the special features of this court affecting 
the speed and certainty of justice are noted 
in the later paragraphs of this report. 

The Lord Chancellor, the Lord Chief Jus- 
tice of England, the Master of the Rolls, the 
President of the Probate, Divorce and Ad- 
miralty Division of the High Court of Jus- 
tice, and ex-Lord..Changellors of Great 


Britain are ex-officio members of this court, 
but serve only. when,.emergency requires. 
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Ordinarily, the business is transacted by five 
other judges, called Lords Justices of Ap- 
peal. The Lord Chaneellor is the adminis- 
trative head of the court under the title of 
its President. As Lord Chancellor, however, 
he may require a judge of the High Court 
of Justice to sit as an additional member 
of the Court of Appeal. 

The Court usually sits in two divisions, 
but is authorized by law to increase them to 
three by the temporary addition of justices 
from the High Court. 


7. Same—High Court of Justice.—The 
remaining branch of the Supreme Court of 
Judicature is the High Court of Justice, the 
most important trial court in England, 
whose organization, classification of busi- 
ness, distribution of judicial functions and 
rules of procedure are such as to deserve 
the careful study of the student of proce- 
dure. 

It has unrestricted jurisdiction in all civil 
eases, whether legal or equitable, except in 
prize cases, certain lunacy matters and ac- 
tions within a franchise of ‘‘cognizance of 
pleas.’’ It is divided into three divisions— 
Chancery, King’s Bench, and Probate, Di- 
voree and Admiralty. Though, in the main, 
these names indicate the elass of litigation 
considered by each, the distribution of busi- 
ness does not depend upon technical distine- 
tions between law and equity, or between 
these and matters of probate, divorcee, or 
admiralty. 

The judicial officers of this court are 
more numerous than appears from the title 
of judge, for certain judicial functions ordi- 
narily performed by judges in the United 
States are assigned to such officials as mas- 
ters, registrars, and referees, thus permit- 
ting the judges to devote most, if not all, of 
their time and energy to litigious business, 
especially to trials. 

In addition to the Lord Chancellor, there 
are twenty-seven judges, distributed among 
the divisions as follows: Chancery (exclu- 
sive of the Lord Chaneellor), 6; King’s 
3ench, 18: Probate, Divoree and Admir- 
alty, 2. 

There are thirty-two masters, including 
two assistants, whose duties vary with the 
division to which they are assigned. Twelve 
of these are in the Chancery Division, four 
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being attached to the Chambers of each two 
judges, the latter being linked together for 
the transaction of business. Under Order 
55, rule 15, the judges of the Chancery Di- 
vision have ‘‘ power, subject to the rules, to 
order what matters shall be heard and in- 
vestigated by their masters, either with or 
without their direction, during their prog- 
ress.’’ Under this rule, the masters are di- 
rected to take such accounts and make such 
investigations as may be specially ordered. 
In the King’s Bench Division, there are nine 
masters, including two assistants. Contrary 
to the practice of the Chancery Division, 
these masters are not dependent upon the 
judges for their powers. Under Order 54, 
rule 12, they ‘‘may transact all such busi- 
ness and exercise all such authority and 
jurisdiction in respect of the same as under 
the (Judicature) Act or these rules may be 
transacted or exercised by a judge at cham- 
bers, except: 

(a) All matters relating to criminal pro- 
ceedings or to the liberty of the subject; 

(b) Granting leave for service out of the 
jurisdiction of a writ of summons, 

(c) Appeals from district registrars; 

(d) Prohibitions; 


(e) Injunctions and other orders men- 
tioned in the Judicature Act; 


(f) Reviewing taxation of costs.’’ 

Some of them sit to pass upon matters of 
pleading and practice, thus relieving the 
trial judges of this division of a burden that 
tasks the energy and consumes the time of 
the trial judges in the United States. It is 
true that an appeal may be taken to a judge 
assigned to sit ‘‘in chambers,’’ but it is said 
that in practice the rulings and directions 
of the practice masters are usually sustained 
by the judge. 

The other eleven masters are in the Tax- 
ing Office of the Central Office of the Su- 
preme Court, where the very important 
function of the taxation of costs is per- 
formed. 


There are twenty registrars. In the 
Chancery Division, they take notes of the 
orders and judgments given, draft, settle 
and pass them, in addition to keeping lists 
of the matters set down to be heard before 
each judge of this division. In the Probate, 
Divoree, and Admiralty Division, the reg- 
istrars have the same jurisdiction as was 
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given the masters of the King’s Bench Divi- 
sion under Order 54, rule 12, above. 

In certain towns throughout the country, 
district registrars have the powers of mas- 
ters and do the same work (Odgers Plead. & 
Prac., 7). Accounts and inquiries may be 
taken by them, and final judgment on de- 
faults may be rendered. Among their num- 
ber are forty district probate registrars, who 
deal with non-contentious matters in pro- 
bate. 

Three Official Referees hear and deter- 
mine such cases as are referred to them un- 
der the following circumstances: 

(2) If all the parties interested, who are 
not under disability, consent; or, 

(b) If the cause or matter require any pro- 
longed examination of documents or any scien- 
tific or local investigation which cannot, in 
the opinion of the court or judge, conveniently 
be made before a jury or conducted by the 
court through its ordinary officers; or 

(c) If the question in dispute consists 
wholly or in part of matters of account. 

The number and qualifications of persons 
to be appointed referees and the tenure of 
their office is determined by the Lord Chan- 
cellor, with the concurrence of the presi- 
dents of the divisions of the High Court or 
a majority of them (of which the Lord 
Chief Justice must be one) and with the 
sanction of the Treasury. 

In addition to the official referees, the 
parties litigant may agree upon a special 
referee. 

In the Chancery Division, a judge in 
chambers may call in the assistance of ac- 
countants, merchants, engineers, actuaries, 
and other scientific persons for their advice 
(O. 55, r. 19). In admiralty proceedings, it 
often happens that two Elder Brethren of 
Trinity House, an organization of sea cap- 
tains, are called in as experts to sit with and 
advise the court during the trial. This prac- 
tice enables an uninformed judge, who 
theoretically has judicial knowledge of cer- 
tain facts, to obtain the benefit of the actual 
knowledge of experts. Such persons do not, 
however, draw conclusions for the court, nor 
is their advice binding. 

As noted in a later paragraph (Centrali- 
zation of Contentious Judicial Business), 
the High Court sits in London, but at cer- 
tain times during the year a few of the 
judges are commissioned to go into the vari- 
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ous counties to dispose of civil and criminal 
business, including the trial of civil cases. 
These judges are usually taken from among 
the judges of the King’s Bench Division by 
mutual agreement of the judges of the High 
Court, but ordinary judges of the Court of 
Appeal, of the Chancery Division, or any 
barrister who has attained the dignity of a 
King’s Counsel (J. A. 1873, s. 37), or any 
judge of the Probate, Divorce, and Admir- 
alty Division (1875, s. 8), or any judge of 
the County Court (J. A. 1884, s. 7; County 
Courts Act, 1888, s. 16) may, by commis- 
sion from the King, be designated to this 
service, with all the necessary authority. 
While the writer was in England, it hap- 
pened that certain members of the bar, 
King’s Counsel, were thus commissioned. 


8. Same—County Courts.—The County 
Courts correspond in territorial jurisdiction 
to the usual cireuit or district courts in the 
various state jurisdictions of the United 
States, and are an important part of the 
judicial machinery. The judge travels a 
circuit and holds court in various towns, 
which form the centers for the transaction 
of such business as is given to the County 
Courts. There are fifty-seven judges of 
these courts. They receive an annual sal- 
ary of $7,500, and are appointed for life by 
the Lord Chaneellor from among barristers 
of at least seven years’ standing, subject to 
removal by the Lord Chancellor for inability 
or misbehavior. The County Court has jur- 
isdiction over actions involving five hundred 
dollars and less, and, in addition, contro- 
versies arising under the Workman’s Com- 
pensation Act, the Employer’s Liability Act, 
and the Insurance Act. Though the 
amounts in controversy are often quite 
small, involving as they do eases which are 
concerned with amounts ranging from a few 
shillings to one hundred pounds, these trial 
courts transact a much greater volume of 
business than do the trial divisions of the 
High Court of Justice. The annual average 


of proceedings heard and determined in the 
County Courts for five years (1908-12) was 
449,613.6, as compared with 5,660.3 in all 
divisions of the High Court. 
Judicial Statistics, 9.) 


It is unnecessary for the purposes of this « 
report to enter into a detailed account of 


(1912 Civil 
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the machinery of this court, for its princi- 
pal advantageous features are similar to 
those of the High Court of Justice. Owing 
to the fact that the judge passes from place 
to place, there is a considerable loss of ju- 
dicial time. In later years the tendency has 
been to increase the activity of this trib- 
unal, for it is a local court that carries the 
administration of justice almost to the door 
of the litigant (Maitland, Constitutional 
History of England 465), there being about 
five hundred places in which this court sits. 
An officer of the court called the Registrar 
has some judicial power in that he may give 
his judgment in uncontested cases. This 
conserves considerable of the judge’s time, 
and judgment is not delayed where there is 
no contest, an admirable feature of the ad- 
ministration of judicial business which is 
mentioned in Classification of Judicial Busi- 
ness, post. 

Either party in this court may ask for a 
trial of a question of fact by a jury of five, 
but jury trials are uncommon and the judge 
usually decides both the facts and the law. 

Appeals on points of law lie to the Divi- 
sional Court of the High Court of Justice 
(County Courts Act 1888 (51 & 52) Vict. 
e. 43 s. 120). 


A judge of the High Court of Justice may 
order a.contract action which does not ex- 
ceed one hundred dollars or a claim, origin- 
ally exceeding that amount but subsequently 
reduced by payment or by an admitted set- 
off, or otherwise, to a sum not exceeding one 
hundred dollars, to be transferred in the 
County Court in which the action might 
have been commenced or in any court con- 
venient thereto. (County Courts Act 1888 
(51 & 52) Viet. ¢. 43 s. 64). 

Resort to the High Court for the deter- 
mination of those actions, which might also 
be brought in the County Court, is, under 
the County Courts Act 1888 D. 16, discour- 
aged by means of costs. 


9. Aids to Speed and Certainty of 
Justice—Summary.—The main features of 
the English administration of justice which 
speed causes and further the determination 
of the merits of claims are: 

1. Certain inherent aids, including the ab- 


sence of certain hindrances to the administra- 
tion of justice, due to the habits and character 


of the people, such as regard for law and for 
the courts, the spirit of fair play, a lack of 
emotionalism, and a lack of racial and na- 
tional prejuglices (see par. 10, Inherent Aids; 
par. 49, Absence of Certain Hindrances in the 
Selection of Jurors, post). 


2. Adherence to the precedent of decided 
cases (see par. 11, Precedent as an Aid to 
Speed); 

3. The elasticity of the rules of procedure 


so as to meet the requirements of individual 
cases. 


This is due to the great amount of “judicial 
discretion,’’ safeguarded from abuse by prece- 
dent, by provisions for review by higher au- 
thority, and by regard for the good opinion 
of fellow judges, due to the organization of 
the court (see par. 24, Judicial Designation 
and Control of Procedural Steps, and accom- 
panying paragraphs) ; 

4. The means by which character and abil- 
ity are secured for judicial service, such as 
appointments, high salaries, and security of 
tenure of office (see par. 13, Tenure and Sal- 
aries of Judicial Officers) ; 


5. The absence of certain physical obstacles 
to a more speedy and certain determination 
of the ultimate facts, due to reasonable hours 
of trial and to comfortable quarters and to 
other accommodations for the judge, jury wit- 
nesses, and counsel (see par. 14, Physical Aids 
to Secure Certainty of Justice); 


6. The length of trial sessions (see par 
15, Length of Trial Sessions) ; 


7. The means by which, on the one hand, 
a determination of the merits may be secured 
in most cases in spite of procedural mistakes, 
and yet, on the other hand,- obedience to pro- 
cedural rules may be compelled. 


The first is due to rules permitting amend- 
ments, to others authorizing the court or 
judge to disregard non-prejudicial errors, and 
to still others granting the court or judge 
power to enlarge the time for the performance 
of certain procedural acts; the second is due to 
the imposition of costs as a penalty upon the 
offending party or his attorney (see pars. 27 
and 70, Same—Power to Enlarge or Abridge 
the Time for the Performance of Procedural 
Steps, and Costs); 


8. The scope of the action to permit the 
joinder of parties and of claims, subject to sev- 
erance or dismissal for prejudicial inconveni- 
ence to the administration of justice or to the 
opposite party (see par. 17, Joinder—Omnibus 
Action) ; 

9. Efficiency due to the elimination of con- 
siderable ‘‘waste’’ of individuals, their time 
and effort. 


This efficiency is secured by the organiza- 
tion of the judicial agencies, and by the classi- 
fication and centralization of judicial business 
(see pars. 18-20, Organization of Judicial 
Agencies; Classification of Judicial Business; 
and Centralization of Contentious Judicial 
Business) ; 


10. The constant accessibility of some one 
in authority to pass upon interlocutory mat- 
ters, particularly upon pleadings, and motions 
for directions as to the conduct of individual 
proceedings (see same, above) ; 
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11. The judicial power to make rules of 
procedure, thus furnishing a ready and efficient 
means to procure speedy, timely, and well- 
drafted rules to meet the demands of proced- 
ural justice, as revealed by the daily business 
of the courts. 

This is in contrast with the slow, unscien- 
tific, and often unreliable method of ‘‘code 
making” by legislative action, and is safe- 
guarded from abuse by limitations imposed by 
Acts of Parliament, and by sensitiveness to 
popular opinion imposed through the “party 
system of government’’ (see par. 21, Judicial 
Power to Make Rules of Procedure) ; 

12. The publicity of judicial business and 
accessibility to judicial statistics showing each 
year just how much business has been done 
by the courts in general and by the judges 
in particular and accounting for the time and 
effort of the various judicial agencies (see 


par. 22, Publicity of Judicial Business—Sta- 
tistics) ; 
13. The judicial control of procedural 


steps to suit the varying needs of a large class 
of cases (see par. 24, Judicial Designation and 
Control of Procedural Steps); 


14. The means by which dilatory attacks 
may be speedily determined (see par. 34, Same 
—Pleadings—Speeding the Determination of 
Dilatory Attacks); 


15. The simplicity and conciseness of the 
statements of pleadings and of other means by 
which claims are brought into court, due to 
the elimination of the necessity of pleading 
“conditions precedent’’ and to the language 
and arrangement of official forms, drafted as 
models (see par. 36, Same—Simplication of 
Pleadings) ; 

16. The elimination from issue, as a rule, 
of all ultimate facts not really in controversy, 
so as to avoid delay and effort required for 
the proof of a “‘prima facie case.”’ 


This elimination is secured, or at least fur- 
thered, by the requirement of specific denials, 
and by the machinery provided for ‘‘Interroga- 
tories,’’ ‘‘Demand for Admissions,’’ and ‘‘Dis- 
covery and Inspection of Documents,”’ backed 
by the possibility of the imposition of heavy 
costs for unreasonable refusals to give the 
information or admissions sought (see pars. 
44, 47, 48, Elimination of Ultimate Facts from 
Issue; Discovery; and Demand for Admission) ; 


17. The express finding of each of the ulti- 
mate facts of a claim or defense, so as to avoid 
new trials of all the issues, or to permit the 
correction of an erroneous judgment. 


This is accomplished by ‘‘findings’’ and by 
special verdicts in the shape of ‘‘answers to 
special questions”’ (see par. 51, Ultimate Facts 
Found Expressly); 

18. The absence of certain hindrances to 
the speedy selection of jurors (see par. 49, 
Absence of Certain Hindrances in the Selection 
of Jurors); 

19. The flexibility of the judgment, due to 
its severability (see par. 53, Judgments—Flex- 
ibility, Adaptability and Speed); 

20. The elimination of considerable delay 
in appellate practice. 

This is accomplished by the simplication of 
the means of appeal, the shortening of the 
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time, and the method of presenting the ques- 
tions and the argument (see par. 59, Same— 
Features Affecting Speed and Certainty) ; 


21. Certain conditions and measures which 
tend to prevent litigation in excess of the 
capacity of the courts. 


Among these are the expense of litigation 
and the centralization of the courts (see par. 
67, Costs—Weight). 

10. Inherent Aids.—There are some 
advantages belonging to the judicial admin- 
istration of justice in England, which are 
not expressed in terms, but which, neverthe- 
less, render valuable assistance in securing 
speed and certainty. These are due to the 
qualifications of the dominant classes of the 
people from whom are drawn the individ- 
uals who serve as judges, other officials 
given judicial powers, jurors, and witnesses. 
These qualifications consist of their respect 
for law and for the courts, the permanence 
of residence, and a spirit of fair play, which 
tends to obtain fair-minded, if not skillful 
jurors, and which causes witnesses to an- 
swer directly and concisely the questions 
asked, in spite of partisanship. 

These human agencies in the administra- 
tion of justice are also comparatively free 
from the prejudices due to race and nation- 
ality, to emotionalism which affects the 
judgment of jurors, colors the testimony of 
witnesses, and is psychologically present 
among the spectators in the court rooms of 
many of the jurisdictions of the United 
States. They are also comparatively free 
from the prejudicial gossip of newspapers, 
which purport to publish the details of mat- 
ters subsequently brought to trial, and 
which necessitates delay by the prolonged 
examination of prospective jurors and wit- 
nesses. Not that the judicial administration 
of England is perfect in these respects, but 
that, comparatively, it is not handicapped. 
But the stupidity of witnesses from the 
lower classes, due principally to lack of edu- 
cation and to the opportunities of life, 
makes the task of getting the evidence mor 
difficult at times, though this does not cause 
delay, but rather the contrary, as in such 
ease they are quickly dismissed when their 
stupidity appears. The use of so-called 
‘leading questions’’ is of great advantage 
here. 


11. Precedent as an Aid to Speed.— 


The English courts are bound by the prece- 
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dent of decided cases. The rule was applied 
as late as May 12, 1914, in Velasquez (Lim- 
ited) v. Comm. of Inland Revenue, reported 
in the next day’s issue of The Times as fol- 
lows: 

“His Lordship (the Master of the Rolls) 
said that if the matter had come before the 
Court of Appeal for the first time, he would 
have thought it a matter requiring mature 
consideration; but when there was a decision 
of this court on a question of principle, it was 
not right for the court, whatever its own views 
might be, to depart from the previous deci- 
sion. If it were contended that the earlier 
decision was wrong, the proper course was 
to go to the ultimate tribunal of the House 
of Lords, which would be able to settle the 
law. In his Lordship’s view the question aris- 
ing here had really been decided by this court 
in Danubian Sugar Factories (Limited) v. In- 
land Revenue Commissioners (1901) 1 K. B. 
245.” 

The embarrassment of conflicting deci- 
sions arising from oversight is not unknown 
(see Odgers on Pleading and Practice, 27, 
28, 29, for examples), but known decisions 
are followed unless they have been overruled 
by higher authority (such as the House of 
Lords in the instance of the Court of Ap- 
peals), or have been changed by legislative 
action. 

This practice not only tends to give cer- 
tainty to law, with consequent advantages, 
but also helps to speed the determination of 
actions; for a precedent saves the time re- 
quired for consideration in the trial court 
and discourages appeal where the applica- 
tion of the rule to the facts of the particular 
case at bar is obvious. 


12. Flexibility of English Procedure. 
—The prime quality of English procedure 
is flexibility—flexibility by which its rules 
may be easily and quickly changed to meet 
new conditions (see par. 21—Judicial 
Power to Make Rules of Procedure) or to 
remedy their defects as these are discovered 
(see same), flexibility to meet the needs of 
individual actions (see par. 24—Judicial 
Designation of Procedural Steps), flexibility 
of adjustment by the transfer of its judges 
from one department to another to meet the 
needs of judicial business (see par. 18— 
Organization of Judicial Agencies). In the 
language of one judge, ‘‘The relation of 
rules of practice to the work of justice is 
intended to be that of ‘handmaid rather 
than mistress’ ’’ (Collins, M. R., in re Coles 
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et al. (1907) 1 K. B. (C. A.) 4); and of 
another, ‘‘It is the duty of Courts and 
Judges as far as possible to mould the pro- 
cedure so as to meet the exigencies of the 
ease’’ (Fry, L. J., in Davies v. Andre, 24 
Q. B. D. 607). ‘The flexibility of assign- 
ment to meet the varying needs of daily 
business may be illustrated from the ‘‘ Daily 
Cause List’’ of the Supreme Court of Judi- 
cature, as follows: On February 11, 1914, 
the Court of Appeal sat in two divisions of 
three judges each; on May 8 following, 
there were three divisions of three judges 
each, three of the judges from the King’s 
Bench Division, of whom the Lord Chief 
Justice was one, having been drafted for 
that purpose. Two of these extra judges sat 
with one of the members of the Appellate 
Court to make the extra division. On the 
first date there was a Divisional Court com- 
posed of members of the King’s Bench Divi- 
sion to hear appeals from the County 
Courts. On May 11th, there were two such 
divisional courts with an entirely different 
personnel of judges. Thus a trial judge of 
the court may one day sit as such, on an- ° 
other hear appeals in the Divisional Courts, 
on still another become a member of the 
Court of Appeals, on another, if he be a 
member of the King’s Bench Division, hear 
appeals in criminal cases in the Court of 
Criminal Appeals. In the King’s Bench 
Division he may also be transferred from 
the trial of cases to sit in Chambers for 
such time as may be designated, which may 
be one day or several. The writer noted, 
however, that this duty was often performed 
by the same judge. 

13. Tenure and Salaries of Judicial 
Officers.—The judges of the Supreme 
Court of Judicature, except the Lord Chan- 
cellor, who may and generally does change 
with the political administration, and the 
judges of the County Courts are appointed 
for life. The other judicial officers, such as 
masters, official referees, and the registrars, 
are appointed to serve during good behavior 
and efficiency. 

The salaries vary, but all are high as com- 
pared with those paid in the various juris- 
dictions of this country. The lowest salaries 
are received by some of the registrars ($6,000 
or 1,200 pounds), other registrars being 
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paid as high as $10,000 (2,000 pounds). 
The judges of the County Courts, whose 
jurisdictions include eases ranging from a 
few shillings to $500 (100 pounds) and all 
cases under the Workmen’s Compensation 
Act and The Employers’ Liability Act, re- 
ceive $7,500, as also do the masters and offi- 
cial referees. The salaries paid in the Su- 
preme Court of Judicature range from $25,- 
000 (5,000 pounds) for the ordinary jus- 
tices in the trial and appellate branches to 
$30,000 (6,000 pounds) for the Master of 
Rolls, $40,000 (8,000 pounds) for the Lord 
Chief Justice, and $50,000 (10,000 pounds) 
for the Lord Chancellor. It will be noted 
that the County Court judges, whose juris- 
diction includes all of the cases tried by the 
ordinary justice of the peace in the United 
States, receive more than most of the judges 
on the various state supreme courts of this 
country, and that the trial judges of the 
High Court of Justice, whose jurisdiction 
corresponds with that of the circuit and dis- 
tricts courts (the usual trial courts of ree- 
ord) in the various states of this country, 
and whose duties are less in extent than 
those of the latter judges, are paid $25,000, 
or more than twice as much as the judges of 
the Supreme Court of the United States. 

Englishmen are well content to guaranty 
security of office and a high salary, because 
by so doing the country obtains the service 
of men who are among the leaders of the 
legal profession in England and Wales. 
Such men are absolutely essential to the 
speedy and certain administration of justice- 
No rules of procedure and no organization 
of courts can dispense with brains, char- 
acter, and energy in the judicial office, and 
the present efficiency of the English courts 
is due very largely to the fact that the ten- 
ure and salary attract some of the best men 
in the legal profession. 


14. Physical Aids to Secure Certainty 
of Justice.—Certainty of justice is impeded 
by poor ventilation, uncomfortable jury 
boxes, and inadequate lighting, for these 
prevent clear thinking and distract the at- 
tention of the court and jury from the evi- 
dence as it is given. 

In spite of complaints about ventilation 
made this last year in one of the leading 
London dailies, the writer must praise that 
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of the court rooms (that is, the rooms used 
by the judges) in the Central Law Courts 
of London. The same cannot, however, be 
said of the court rooms visited on circuit in 
the various Assize towns, though compared 
with many in the United States, the ventila- 
tion of the former in country districts is 
superior to the latter. In the year’s visita- 
tion of English courts, the writer did not 
see a single drowsy juror. This may be 
attributed to the system of ventilation, sup- 
plemented by the constant efforts of some 
minor court officials. But the same praise 
cannot be awarded to the rooms of the 
masters and of the official referee, where no 
official seemed to watch over the supply of 
good air. 

The benches provided for the jurors are, 
however, uncomfortable, and would, no 
doubt, be unbearable were the hours of 
daily service as long as are those in this 
country. 


15. Length of Trial Sessions.—The 
finding of the ultimate facts amid the con- 
flict of evidence, the peculiarities of wit- 
nesses and the physical distractions of the - 
court room is a matter of considerable diffi- 
culty, demanding close attention of the 
mind of the trier of the fact, whether of 
court or jury. To strain the mind beyond 
its capacity of intelligent attention and 
comprehension interferes with the certainty 
of justice. The practice of the High Court 
tends to avoid the evil of such a strain, as 
the daily sessions in London are six or six 
and a half hours in length with an inter- 
mission, and are not held at night. In the 
King’s Bench Division, the daily session be- 
gins at 10:15 a. m. and closes at 4:15 p. m., 
with an intermission of half an hour for 
lunch at 1:30; while the other divisions be- 
gin at 10:30 a. m. and close at 4 p. m., with 
the same intermission. On circuit at As- 
sizes, the latter hours prevail, though night 
sessions have infrequently been held at 
times in the past. 

The practice of some courts or of some 
judges in some of the jurisdictions in the 
United States of devoting long hours and 
night service to trials is a menace to the 
certainty of justice, notwithstanding the 
laudable purpose thus to secure the dispatch 
of business. In jury trials especially is 





AMERICAN JUDICATURE 


there likely to be a miscarriage of justice in 
the determination of the facts because of the 
strain of long hours devoted to unaccus- 
tomed service. Amid the clamor for the 
speedy determination of cases, the courts 
and the public should not forget that the 
certainty of justice depends upon the ability 
of the human agencies—the court, jury, wit- 
nesses and counsel—to concentrate the at- 
tention and ability of the mind upon the 
evidence. The correct finding of the ulti- 
mate facts is the first and highest duty of 
the courts, for errors of law may be cor- 
rected upon appeal. 


16. Means by Which an Action May 
Be Terminated on Its Merits Rather 
Than on a Question of Procedure.—One 
of the regrettable features of some systems 
or codes of procedure is the determination 
of an action on some rule of procedure in- 
stead of on the merits of the case involved. 
Disobedience to a procedyral rule or some 
mistake therein should not have this conse- 
quence, if it can possibly be avoided. The 
spirit of the English procedure is illustrated 
in QO. 28, r. 12, of the Supreme Court of 
Judicature, which, after providing for 
amendment of any defect or error in any 
proceeding, says that ‘‘all necessary amend- 
ments shall be made for the purpose of de- 
termining the real question or issue raised 
by or depending on the proceedings.’’ In 
this and in other provisions, the English 
Rules do not differ from those of some of 
our codes of civil procedure in the United 
States. The limits of the extent to which a 
court or judge may go in permitting amend- 
ments and corrections are not unknown in 
quite a number of the jurisdictions of this 


country. The limits are: (1) So far as the 
substantial rights of the adversary party 
are not materially prejudiced by such 


amendments and corrections; and (2) to the 
extent that the business of the courts may 
not be prejudicially affected thereby. In- 
cluded within the latter is the question of 
what the courts can do to secure obedience 
to their rules of procedure. The English 
Rules are unique in that such obedience is 
secured by the assessment of heavy costs in- 
stead of by the termination of the action. 
Thus, a litigant in an English court may 
eventually win on the merits of his case and 
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yet find the victory dearly won: because of 
heavy costs occasioned by his procedural 
mistakes. The merits, however, have been 
heard and determined. The action has not 
‘*gone off’’ on some rule of procedure. But 
it must not be understood that this is in- 
variably the rule. 


17. Joinder—Omnibus Action.—Three 
advantages are afforded by various rules 
permitting the joinder of causes of action 
and of parties, namely: (1) Diminution of 
multiplicity of actions; (2) Diminution of 
technical disputes over non-joinder and 
misjoinder; and (3) Avoidance of the di- 
lemma due to possible variation in some of 
the facts, whereby a different aspect may be 
given to the action, either in the nature of 
the claim or in the party suing or sued, re- 
sulting sometimes in the dismissal or defeat 
of the action. 

In the first place, a sole plaintiff or plain- 
tiffs united in interest may, with the excep- 
tion of actions to recover possession of land 
(O. 18, r. 2), unite as many causes of action 
as he or they may have against the same. 
defendant, or against defendants having a ~ 
joint liability (O. 18, r. 1) subject to sever- 
ance or exclusion of such causes of action 
as embarrass the defendant in the prepara- 
tion or presentation of his defense or adds 
unnecessarily to the expense thereof (O. 18, 
rr. 1, 8, 9), or add unnecessarily to the ex- 
pense thereof (O. 18, rr. 1, 8, 9), determina- 
tion of the action, or a third party added 
under the third party procedure. 

By this rule of joinder, not only is the 
number of possible actions diminished, but 
the technical objections and distinctions 
caused by the various rules of joinder of 
the reformed codes of civil procedure in the 
various jurisdictions of the United States 
are avoided. The only objection possible 
for the defendant is the advisability of the 
joinder, the objection being raised by an 
application for severance or of exclusion 
from the action. In support of the objec- 
tion it must appear that the joinder causes 
substantial prejudice. 

But the English rules go much further ; 
for plaintiffs, if more than one, need not be 
united in interest as to each and every one 
of the causes of action joined. It is pro- 
vided that two or more plaintiffs may join 
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in one writ (and thus in the same action 
though the statements of their claims may 
be ordered to be made separately) distinct 
and separate causes of action as against the 
same defendant or defendants, as follows: 

1. Claims by plaintiffs jointly may be 
joined with claims by them, or any of them, 


separately against the same defendant (O. 18, 
r, Oy 


2. Claims by or against husband and wife 
may be joined with claims by or against either 
of them separately (O. 18, r. 4); 

(This may be due to the legal fiction that 
obtains as to the identity of the husband and 
wife and to the rights and liabilities, of the 
husband in consequence. ) 


38. And, generally, ‘‘all persons may be 
joined in one action as plaintiffs, in whom any 
right to felief (in respect of or arising out 
of the same transaction or series of transac- 
tions) is alleged to exist, whether jointly, sev- 
erally, or in the alternative (where if such 
persons brought separate actions any common 
ru of law or fact would arise)’”’ (O. 16, 

The last rule is decidedly revolutionary 
according to the common law practice, but 
has an analogy to condemnation proceedings 
in some of the states whereby one plaintiff 
may proceed in one action against many de- 
fendants, owning in severalty various pieces 
of property sought to be condemned. The 
rule may also be said to be merely an exten- 
sion of the equity rule as to joinder of 
plaintiffs in proceedings to restrain a nui- 
sanee, and the like. Prior to 1896, the rule 
related to joinder of parties, but in that 
year.the words in parentheses were added 
so as to relate to causes of action as well 
(1914 Ann. Prac. 192). 

It will be noted that the rule requires a 
relationship between the several causes of 
action in that they must arise out of the 
‘‘same transaction or series of transactions’’ 
and ‘‘a common question of law or fact’’ ‘‘if 
the persons had brought separate actions.’’ 
An example of such joinder will be found 
in Universities of Oxford and Cambridge v. 
Gill (1899), 1 Ch. 55, where the universities 
joined to restrain a publisher from using 
certain titles in its publications whereby 
members of the public might believe such 
publications were issued by the universities. 

The rule, as altered, would permit the 
joinder of several plaintiffs injured in the 
same railway accident (1914 Ann. Prac. 
192), though the common question might 
disappear upon the filing of the defenses. 
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In the latter event, the court or judge can 
order a severance for the purpose of trial. 

Then again, as to defendants, the same 
plaintiff or plaintiffs may join several and 
distinct causes of action against those 
‘‘whom the right to any relief is alleged to 
exist, whether jointly, severally, or in the 
alternative. And judgment may be given 
against such one or more of the defendants 
as may be found liable, according to their 
respective liabilities, without any amend- 
ment’’ (O. 16, r. 4). ‘‘It shall not be nee- 
essary that every defendant shall be inter- 
ested as to all the relief prayed for, or as tc 
every cause of action included in any pro- 
ceeding against him’’ (O. 16, r. 5). 

According to Odgers (Pl. and Prac. 27), 
these ‘‘rules are clear, but the practice un- 
der them has from the first been confused 
and confusing.’’ 

It is questionable whether these provisions 
and the one immediately preceding as to 
joinder of causes of action by plaintiffs sev- 
erally interested are of material advantage, 
for though they serve to diminish the mul- 
tiplicity of actions they also afford oppor- 
tunities for delay and possible defeat by 
discouragement in cases where on appeal a 
misjoinder is declared. However, the mat- 
ter is within the control of the possible 
plaintiffs, subject to a consolidation of ac- 
tions by the court or judge, if separate 
actions are brought. 

Claims by or against an executor or ad- 
ministrator as such may be joined with 
those that concern him personally, provided 
the latter claims arose with reference to the 
estate of which he is the personal represen- 
tative (O. 18, r. 5) and by leave a claim 
against a trustee in bankruptcy may be 
joined with one against him in any other 
capacity (O. 18, r. 4). 

The dilemma that sometimes confronts a 
plaintiff when, from the facts known to him, 
he is in doubt as to which one of two or 
more persons is liable to him in respect to 
some transaction common to both or all of 
such persons, is solved by permitting the 
plaintiff to join them as defendants in the 
alternative so that, as the rule states, ‘‘the 
question as to which, if any, of the defend- 
ants is liable, and to what extent, may be 
determined between the parties’’ (O. 16, r. 
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7). Such dilemma may arise where the 
plaintiff wishes to sue upon a contract ap- 
parently made by an agent but which has 
been repudiated by the principal as in ex- 
cess of the authority conferred, or, again, 
where it is doubtful whether the husband 
or wife is liable for goods supplied her; or 
in case of injuries caused by the negligent 
driving of one of two vehicles. (Bullock v. 
London G. O. Co. (1907), 1 K. B. 264). 


Where an action has been commenced in 
the name of the wrong person as plaintiff, 
or where it is doubtful whether it has been 
commenced in the name of the right plain- 
tiff, the court or judge, if satisfied that the 
action was so commenced under a bona fide 
mistake, and that it is necessary for the de- 
termination of the real matter in contro- 
versy, may order a substitution or an addi- 
tion of a person as plaintiff (O. 16, r. 2). 


‘*No cause or matter shall be defeated by 
reason of the non-joinder or misjoinder of 
parties, and the court may in every cause or 
matter deal with the matter in controversy 
so far as regards the rights and interests of 
the parties actually before it’’ (O. 16, r. 
11). This rule is intended to do away with 
the plea in abatement. Under this and a 
remaining portion of the rule, the court has 
the discretion either to proceed with the 
matter so far as concerns the parties actu- 
ally before it, or to decline to proceed with- 
out absent persons as parties. In the latter 
event, the court may strike out the names 
of those improperly joined or bring in ab- 
sent persons whenever such persons ought to 
have been joined or whenever their presence 
is necessary to a complete settlement of all 
the questions concerned. The power is 
widely exercised (1914 Ann. Prac. 237), but 
an order will probably not be made if the 
plaintiff objects and serious inconvenience 
or embarrassment would probably be caused 
him by the addition of parties or of new 
issues and evidence (1914 Ann. Prac. 237). 

Joinders of causes of action and of parties 
and the omission of persons whose joinder 
might otherwise be required is made pos- 
sible by the theory that a judgment in any 
proceeding need not be a single, indivisible 
entity, but that such interlocutory and final 
determination may be made as the nature 
of the claims, the state of the proceedings, 
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and the proof may require,. subject to this 
fundamental rule, namely, that the parties 
and the machinery of the court must not be 
embarrassed or inconvenienced in the de- 
termination of the main issues of the pro- 
ceeding (see Flexibility of the Judgment). 


The defendant may join as many defenses 
as he may have, even though inconsistent, 
subject to the provision that such matter 
as may tend to prejudice, embarrass, or de- 
lay the fair trial of the action may be struck 
out by the court or judge (O. 19, r. 27). 


The defendant will sometimes be allowed 
to plead a set-off in some instances and a 
counterclaim in all eases, provided either of 
these can be tried without inconvenience at 
the same time and by the same tribunal ; and 
indemnity or contribution as to the cause 
of action sued on may: be claimed by the 
defendant against some third party added 
to the action under the third party pro- 
cedure (see Third Party). 


18. Organization of Judicial Agencies. 
—Having described the Supreme Court of 
Judicature, particularly its trial division— , 
the High Court of Justice—it remains for 
us to note some particulars which serve to 
lessen delays. These are: 


1. The organization into one court of what 
would constitute several courts in this coun- 
try; 

2. The existence of an administrative head 
of the entire court and of each of its subordi- 
nate divisions; 

3. The possibility of a conference of the 
members of the courts upon administrative 
matters. 


These result in the following advantages: 


1. Prevent conflicts of jurisdiction. 

2. Permit administrative heads, first, of 
the entire court, and second, of each division. 

Subject to checks, such as discipline by 
higher authority, as public opinion, and the 
regard of associates, the advantages of an ad- 
ministrative head, with definite authority, in- 
suring prompt and needed action under the 
spur of fixed responsibility, are obvious. 

3. Permit the transfer of business from one 
judge to another, from one division to another, 
as the pressure of business may require; thus 
relieving the over-burdened judge and employ- 
ing the one who is at liberty. 

4. Permit the transfer of one judge, tem- 
porarily, from one line of duty, as for instance, 
from trial work in the King’s Bench to the 
Court of Appeals to form one of the judges of 
that court when appellate business demands. 

5. Prevent the failure of any action or pro- 
ceeding merely because it has been assigned to 
the wrong judge, master, or division, by per- 
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mitting a speedy transfer to the proper au- 
thority. . 

6. Creates an esprit de corps to secure the 
proper, convenient, and speedy determination 
of the whole of the business of the court. 

7. Specializes the judicial officers, including 
judges, practice and taxing masters, referees, 
and the like, so that trial judges are relieved 
of the burden of judicial details, such as con- 
cern the practice rather than the merits, with 
power to appeal in such matters to a judge 
who is assigned that duty, among other mat- 
ters, and who is called a “judge in chambers.”’ 

By this arrangement the trial judge applies 
his mind and time and energy to what is the 
most delicate and far-reaching problem arising 
in the judicial administration of justice, 
namely: the settlement of the ultimate facts of 
the controversy, to which the law is then to 
be applied. 

In the United States, it is here that the 
greatest delays and mistakes arise. Therefore, 
the trial judge should be freed from all other 
duties, to the end that his mind, time and 
energy may be devoted to the trial of facts, 
and the correct application of the law be made 
to them when found, either by a verdict of 
the jury or by himself sitting as a trier of the 
facts. Free the trial judge of the shackles 
of duties other than those connected with 
trials. 

8. Furnish a constant supply of judicial 
authority, so that no proceeding or action, in- 
cluding motions and the like need be delayed 
because of the absence, incapacity, or duties 
of any one individual. Some member of the 
organization is able to hear the matter either 
because it is a part of his regular duties or 
because he has been specially assigned. 


19. Classification of Judicial Business. 
—The organization of the judicial business 
of the Supreme Court of Judicature is 
worthy of special mention. Delay is not 
unknown, but constant effort is made to ex- 
pedite the disposition of all business which 
comes into this court. In large measure, the 
success of this is due to classification of the 
business along the following lines: 

1. Into three divisions, according to the 
nature of the questions involved. 

(a) Law, of which the King’s Bench Divi- 
sion takes charge; 

(b) Equity, which is heard and determined 
by the Chancery Division; 

(c) Probate, Divorce and Admiralty cases, 
which are disposed of by the Probate, Divorce 
and Admiralty Division. 

According to law and fact solely, the 
first of which may be considered by a master 
or by judge in chambers or by the court 
according to the various stages which such 
questions have reached. The point of ad- 
vantage is that all cases involving points of 
law on the merits solely are collected and 
set down for hearing together and the ques- 
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tions of fact, requiring evidence, are grouped 
for trial during the trial work of the court. 
This organization of business is in common 
use in the United States and is mentioned 
here incidentally. 

3. In the King’s Bench Division accord- 
ing to the time required for the trial of facts 
into— 

(a) 

(b) 

The latter consists of those eases which 
require the trial of questions of facts by a 
judge without a jury and that will not con- 
sume more than one hour. This list was 
established by the resolutions of the judges 
(1894, No. 15.) Care is taken that this list 
shall not be loaded with cases that do not 
come within the rule as to time. It has 
much to recommend it. It makes a good 
showing in the percentage of cases disposed 
of, it actually does enable a large number 
of cases to be determined, and last but not 
least, it does not consume the time of liti- 
gants and witnesses by compelling them to 
wait during a preceding case, which may or 
may not consume a large amount of time. 
A great deal of the present discontent is 
caused by the uncertainty of time which 
may be required for preceding cases. The 
average litigant and his witnesses feel that 
if his case can be disposed of quickly they 
ought not to be required to ‘‘dance attend- 
ance’’ upon the court merely because of the 
length of time which might possibly be con- 
sumed by cases preceding. 

4. According to default of appearance. 
Uncontested cases are grouped together so 
that judgment may be given without the 
delay incident to the ‘‘rote system’’ under 
which eases are heard in their turn irrespec- 
tive of the time which may be required for 
the disposition. Business should be organ- 
ized so that judgment in uncontested cases 
ean be taken without waiting for the call of 
the entire docket. This reduces the number 
of persons who are dissatisfied because they 
cannot get judgment and secure satisfaction 
beeause of the press of sharply contended 
cases. Contested cases have no superior 


Ordinary list; 
The ‘“‘short cause’”’ list. 


right to the ‘‘ear of the court.’’ 

5. According to whether the proceeding 
is interlocutory or final. A large part of the 
business of the court is procedural and in a 
All those steps which 


sense administrative. 
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may be required for the production of the 
issue are transacted in chambers and not in 
court. Summons for directions, applications 
for interlocutory orders and the like are 
presented to the master, and, in some in- 
stances, to the judge in chambers. In the 
High Court all preliminary questions of 
procedure are considered in chambers. 


6. According to the commercial nature 
of the case. In 1892, the Council of Judges 
recommended the creation of a mercantile 
list of cases which should be tried by two 
judges, but it was not until 1895 that it was 
provided that commercial cases should be 
tried by a judge who should devote his time 
to that work. Thongh often called a Commer- 
cial Court, there 1s not a separate division. 
One of the judges of the High Court is as- 
signed to the charge of this class of cases 
and the conduct of the business differs some- 
what from that of other eases; but a sep- 
arate court, as such, was unnecessary. The 
separate disposition of these cases owes its 
origin to the decrease of commercial litiga- 
tion due to the refusal of the merchants to 
submit their controversies to the courts be- 
cause of the delay. Whether the High Court 
of Justice has successfully overcome this re- 
luctance of merchants is questioned, but the 
advantages of such a tribunal or court or 
judge, whatever it may be called, are sev- 
eral: 


(a) In the High Court, it has secured the. 


services of a judge who is well acquainted 
with the customs among merchants and who 
becomes more and more expert in the disposi- 
tion of the cases submitted to him. 


(b) The nature of commercial cases and, 
generally speaking, the points of controversy 
between the parties, are so sharply defined by 
the transactions prior to resort to court that 
pleadings, so-called, may often be dispensed 
with, and the proceedings thus shortened. No 
definition of a commercial case is attempted 
by the rules, for after considerable deliberation 
the Rule Committee abandoned the attempt. 
“It may be true that there is no definition of 
what is a commercial cause. I do not think 
that it would be easy for anyone to attempt to 
define it or to apply with precision a logical 
definition of what is necessarily a matter of 
discretion and circumstances”? Halsbury, L. C. 
Ins. Co, v. Carr (1900, 6 Com. Cas. 14). The 
Rule Committee therefore contents itself with 
giving a group of commercial cases for the 
general guidance of suitors. This group is not 
intended to be exhaustive, but merely illustra- 
tive for the guidance of suitors. Paragraph 1 
of the Notice of Commercial Cases, issued in 
1895, states that “commercial cases include 
cases arising out of the ordinary transactions of 
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merchants and traders; amongst others, those 
relating to the construction of mercantile docu- 
ments, export, or import of merchandise, 
affreightment, insurance, banking, and mer- 
cantile agency, and mercantile usage.” 
Mathew’s “Practice of the Commercial Court,” 
p. 31, says in substance that in practice the 
definition of the Notice is not used and the 
casés are assigned to the commercial list in 
the discretion (subject to review in the Court 
of Appeals) of the judge who hears the appli- 
cation to transfer. Pleadings are commonly 
dispensed with under Order 18a, rule 1, which 
permits the plaintiff in any case, whether com- 
mercial or not, to signify that he will proceed 
without pleadings. Order 34, rules 1-6, per- 
mit a special case of the law to be stated and 
determined, while rule 9 of the same order 
allows the parties to agree upon the questions 
of fact without pleadings, but, says Mathew, 
page 45, “it often happens that the judge when 
the application to transfer the case to the 
commercial list is made, makes a note of the 
questions which the parties intend to raise.”’ 

Sometimes the endorsement of the sum- 
mons and the note taken by the judge are 
treated as sufficient statement of the claim 
of the defense, and the action is ordered to 
be tried without pleadings, or, if a record 
of the defense is deemed necessary, the solici- 
tor of the defendant is ordered to write a 
letter to the solicitor of the plaintiff, stating - 
what the grounds of defense are, and the 
letter is treated as a statement of defense. 
Pleadings are only dispensed with where 
the facts are actually or substantially un- 
disputed. In such cases, there is an order 
for mutual admissions, a joint statement of 
facts, or admissions and contentions. 

At the present writing, July 1, 1914, there 
is complaint of delay in the disposition of 
cases in the Court of Appeal. Consequently 
a third Court of Appeal has been organized 
among the judges of the High Court so that 
the arrears in the Court of Appeal may be 
diminished somewhat. This is an example 
of the elastic organization of the court to 
meet emergencies. 

The use of King’s Bench Division judges, 
who were thus called in to sit as a third 
Court of Appeal, was made possible only by 
the fact that the King’s Bench Division had 
at last caught up with its work. It had been 
stated that between two or three months or- 
dinarily elapsed between the time of the 
Notice of Trial and the appearance of action 
in the ‘‘Week’s List’’ (Odgers, Pleading 
and Prac. 10), but in March of 1914 it was 
stated that in March of 1913 the normal pe- 
riod between the issue of a writ and the 
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trial of the action was eight or nine months. 
A year later a case might be tried within 
eight weeks of the time of the issuance of 
the summons, a situation which led to some 
complaint at that time because cases in which 
the parties were not ready were then set 
down for trial. Beginning in June, the nor- 
mal hours of sitting in the King’s Bench 
Division on all week days other than Satur- 
days began at 10:15 a. m. and lasted until 
4:15 p. m. with about thirty minutes allowed 
for lunch, and on Saturdays only such num- 
ber of judges were sitting as might be neces- 
sary to dispose of cases in which summary 
judgments may be given under Order 14, 
further considerations, and specially urgent 
business. The usual hours theretofore had 
been from 10:30 to 4, but in this way the 
King’s Bench is at the present writing mak- 
ing an effort to dispose of current busi- 
ness notwithstanding that part of the time 
of some of the judges of the King’s Bench 
Division was employed in the consideration 
of appellate cases, for which they had been 
drafted, an illustration of the elastic organ- 
ization of the court to meet current condi- 
tions. 


Through a list of cases called the 
‘*Warned List,’’ barristers and litigants re- 
ceive notice of cases likely to be reached 
within three days. This list is printed at 
the end of the daily ‘‘Cause List,’’ copies 
of which are printed by authority and ean 
be obtained for a nominal sum at a desig- 
nated office. 


20. Centralization of Contentious Judi- 
cial Business.—In the High Court of Jus- 
tice the judicial business which is likely to 
result in trials is centralized as much as pos- 
‘sible in London, Liverpool and Manchester, 
principally in London. Under O. 36, r. 1, 
there is no local venue for the trial of an 
action, but in every Division of the High 
Court the place of trial shall be fixed by 
the court or a judge or master, unless there 
be a special statute otherwise. It is the pro- 
ceedings of the High Court which attract 
the most attention, for this is the show court 
of England. Its headquarters are in Lon- 
don in the Royal Courts of Justice on the 
Strand. Here is the Central Office. Here 
are the chambers of the judges. The sit- 
tings of the court in London are reported at 
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length in the daily press, and it is to the 
court rooms that the foreign visitor is taken 
in London. Nearly all of the barristers are 
located here. 

By far the greater amount of litigious 
eases are begun in or transferred to London 
for disposition, and the time of the judges 
is largely devoted to the proceedings here. 
According to the last available statistics, 
Judicial Statistics for 1912, published in 
1914, a total of 6,044 cases were pending 
and entered for trial in this court in Lon- 
don, as compared with 964 cases on cireuit, 
including Liverpool and Manchester, the 
particulars being as follows: 

In London: Chancery Division, 718 
(Table 12)1; King’s Bench Division, includ- 
ing actions tried by the Official Referees, 
3,288 (T. 22); Probate, Divoree and Ad- 
miralty Division, 123 in Probate (T. 40c), 
1,337 in Divorce (T. 47a), of which only 
198 were contested, by the way, and 578 in 
Admiralty, of which 61 were transferred 
from other courts (T. 52). 

On Cireuit: Chancery (Liverpool and 
Manchester Districts), 12 (T. 12), and 
King’s Bench, 952 (T. 22). Apparently the 
contested eases in the Probate, Divorce and 
Admiralty Division are generally transferred 
to London for trial, though probate contests 
are sometimes tried on cireuit. In fact, dis- 
trict registries have no jurisdiction to issue 
writs of summons in probate and divorce 
actions (1914 Ann. Prac. 561), and though 
admiralty proceedings are brought else- 
where than in London, such cases are gen- 
erally transferred for trial to the latter 
place. In the 1912 Civil Judicial Statistics, 
there are no instances of trials elsewhere 
(see table 52). 

By far the greater part of the time of the 
judges is devoted to the litigation in Lon- 
don. In 1912, excluding the sittings in 
Companies Winding Up, and in the Court of 
Appeal, they sat for a total of 2,943 days 
in London, as compared with 514 days on 
circuit, the details of which are as follows: 

In London: Chancery (exclusive of: sit- 
ting in Companies Winding Up and in Court 
of Appeal, 1,057 days (T. 15); King’s 
Bench, 1,452 days (T. 31 note) ; in Probate, 
Divorce and Admiralty, 240 days on pro- 





1The references are to the various tables of the 
1912 Judicial Statistics. 
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bate litigation (T. 40g)? and divorce suits 
(T. 49 note b), and 194 days in admiralty 
proceedings (T. 52g). 

On Cireuit: Eighteen days were con- 
sumed in chancery litigation (T. 15 notes) 
and 496 days in the trial of actions in the 
King’s Bench. As already explained, con- 
tested proceedings in the Probate, Divorce 
and Admiralty Divisions are generally trans- 
ferred to London for trial. 

There does not seem to be much complain‘ 
over this arrangement; in fact, during the 
writer’s stay in England, the only expressed 
dissatisfaction was by barristers because of 
the time of the judges lost to London busi- 
ness by their withdrawal to travel the cir- 
cuits. 

The advantages of this centralization are 
obvious. It saves judicial time and energy, 
enhances the skill of the judges and permits 
of a better organization of the court, and 
increases the scope of the daily docket. Ju- 
dicial time is saved by the elimination of 
the time required to travel, judicial energy 
is conserved by the omission of the ceremon- 
ies and distractions incident to visits to loeal- 
ities, and by the better attention afforded by 
a home; the skill of the judges is enhanced 
by the opportunity to group cases and thus 
permit specialization; a better court organ- 
ization is possible from the daily association 
of the judges, and the scope of the daily 
docket may be increased by the re-apportion- 
ment of cases among the judges permitting 
transfers from an over-crowded docket of 
one judge to that of another who has time 
to spare. 


21. Judicial Power to Make Rules of 
Precedure.—The Judicature Act, 1875, s. 
17, created a Rule Committee which had 
power to recommend further or additional 
rules of court to carry the acts of 1873 and 
of 1875 into effect, and, in particular, rules 
(1) to regulate the sittings of the High 
Court and of any divisional or other courts 
thereof, and of the judges of the High Court 
sitting in Chambers; and (2) to regulate 
pleading, practice and procedure in the 
High Court and Court of Appeal; (3) gen- 
erally to regulate any matters relating to 
the practice and procedure of the said courts 
respectively, or to the duties of the officers 


“Includes divorce litigation also. 
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thereof or of the Supreme Court, or to the 
costs of proceedings therein. The same sec- 
tion also provided that the Supreme Court 
might alter and annul any rules of court for 
the time being in force, and exercise the 
power of making rules of court, subject to 
certain formal steps not necessary to state 
here. Subsequently, by the Judicature Act, 
1884, S. 23, the Supreme Court was given 
power to make rules to regulate the proced- 
ure on appeals from inferior courts to the 
High Court. In 1909, the Rule Committee 
was enlarged, so that now under the Judi- 
cature Act, 1881, S. 19, and Judicature Act, 
S. 1, it consists of the Lord Chancellor and 
the three heads of the divisions of the High 
Court and four other judges of the Supreme 
Court from time to time appointed by the 
Lord Chancellor, and of two practicing bar- 
risters and two practicing solicitors, also ap- 
pointed by the same authority. 

This Committee has now power to annul 
and alter existing rules, to make fresh rules 
for the regulation of pleading, practice, 
procedure and costs, including the regula- 
tion of the business, appeals from inferior ’ 
courts, new trials, and rules as to evidence 
of particular facts, and mode of proof 
thereof. Though it does not have the ex- 
clusive power to make rules covering the 
whole procedure in the High Court, yet it 
may be said that the rules of this court are 
now formulated by this Committee, which, 
it will be observed, consists of the admin- 
istrative heads of the division of the High 


Court, judges engaged in the disposition of 


business, and of representatives of the 
lawyers who are actively engaged in the 
practice. The Judicature Act, 1873, also 
provides for a Council of the judges to con- 
sider procedure or administration of the 
High Court or of the Court of Appeal or 
of any other court or judge from which an 
appeal lies. As a matter of fact, however, 


only three reports have been received from 


this Council in thirty-seven years (1914 
Ann. Prac., 1879). As might be expected, 
the rules of court, attached as a schedule to 
the Judicature Act of 1873 and subsequently 
enlarged under the power given to the Rule 
Committee, were not perfect, and they have 
been altered, annulled, and added to froin 
time to time. 
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There is a check upon the possible abuse 
of power to make rules; for the Judicature 
Act of 1875 ss. 17, 25, and Appellate Juris- 
diction Act, 1876, s. 17, provided that the 
rules must be laid before Parliament and 
that they may be annulled on action of either 
House, though technically the action is by 
an address of the House to the Sovereign, 
who is given discretion in the matter. How- 
ever, it is not likely that the Sovereign would 
overrule the address. The validity of any 
proceedings which may have in the mean- 
time been taken under the rules shall not 
be prejudiced by the subsequent action of 
either House or Parliament. It is extremely 
unlikely that any rule counter to public 
opinion would be made in England. 


22. Publicity of Judicial Business— 
Statistics—In England, judicial proceed- 
ings are, in the main, conducted in public, 
the cases on trial in the High Court of Jus- 
tice and those decided in the appellate courts 
are advertised to the public through the 
medium of the daily press, and an account 
of the workings of the judicial department 
is published yearly. Each of these has its 
advantages, contributing as each does to the 
maintenance of public confidence in the 
courts and to the efficiency of the depart- 
ment. Public hearings, as in America, are 
believed to be essential to the preservation 
of the rights of the citizen, and any indi- 
vidual may thus know what is being done 
in a particular case. However, there are 
two exceptions to the rule forbidding the 
exclusion of the public. They are: (a) 
‘‘Suits affecting wards of court and luna- 
ties, in which the jurisdiction is parental 
and administrative, and for which privacy 
is often necessary in order that the court 
may attain its primary object; and (h) 
suits in which the effect of publicity would 
be to destroy the subject-matter of the ac- 
tion or defeat its object, as in suits relating 
_ to a secret process; or would otherwise pre- 
vent justice being done,’ as where pub- 
licity would prevent the petitioner in a di- 
voree suit from giving her evidence prop- 
erly. 

The daily press of London, especially the 


Time and Telegraph, give an accurate and 
admirable report of each ease on trial in the 





$1914 Ann. Prac. 589. 
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High Court of Justice and in the Central 
Criminal Courts, and of each case decided 
in the appellate courts, so that the intelli- 
gent citizen as he reads his daily paper may 
know not only what is being transacted in 
the court, but may learn something of the 
law as it is pronounced and applied. An 
instance from one of the criminal courts 
well illustrates one effect of this publicity. 
A shopkeeper was prosecuted for displaying 
for sale certain collars as ‘‘linen,’’ when 
they were not such. His defense was that 
the placard was placed there by an employe 
without the order or knowledge of the de- 
fendant, and that the mark as ‘‘linen’’ was 
the mark of a certain brand. He was found 
guilty, however, and the publication of the 
proceedings caused the immediate disappear- 
ance of such advertisements from the win- 
dows of the shopkeepers. The publication 
of the daily proceedings of the London 
courts, especially the High Court and of the 
Court of Appeal, does much to disseminate 
among the intelligent public actual knowl- 
edge of what the law is in particular in- 
stances and thus avoid that actual ignorance 
which the well-meaning but indignant cit- 
izen often finds is no excuse in a legal pro- 
ceeding. It also helps to secure and main- 
tain public confidence. 

A third and very important part in secur- 
ing publicity is the comprehensive compila- 
tion of annual statistics of all the courts of 
England and Wales, both civil and criminal, 
edited by the King’s Remembrancer and 
Senior Master of the Supreme Court. Any 
one who desires a copy may obtain the same 
for a nominal sum from the various agen- 
cies of His Majesty’s Stationery Office. The 
publication is too comprehensive for a _re- 
view in this report, but it is so arranged 
that the amount and kind of proceedings, 
and the amount and kind of work done by 
the judges and the various judicial and other 
administrative officials can easily be ascer- 
tained by those who are so inclined. It is 
an admirable annual ‘‘stock taking’’ of the 
judicial department, and is of advantage to 
the various administrative heads of the 
courts, to the officials themselves, to the leg- 
islature, and to the people. Publicity of 


judicial business is an aid to dispel suspicion 
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and discontent and to increase the efficiency 
of the judicial department. 


A bill providing for the collection and 
publication of judicial statistics is herewith 
presented in Appendix C. 


23.—Procedural Steps of an Ordinary 
Action.—Legal proceedings in England fall 
into three classes, viz: Ordinary actions at 
law and in chancery, proceedings to con- 
strue an instrument.(O. 54A, r. 1) and to 
determine rights thereunder, and proceed- 
ings not an action, such as, proceedings for 
divorce, in bankruptcy, and applications to 
wind up an insolvent company or under the 
Trustee’s Act, 1893 (Odgers, 11, 12.) Of 
these, the procedure in an action at law af- 
fords the best opportunity to ascertain just 
how the English courts save time, secure 
speed and obtain the determination of the 
merits of a controversy. 


The procedural steps possible in an ordi- 
nary action at law are: 


1. The commencement by writ or origin- 
ating summons; 

2. Appearance of defendant; 

3. Default of appearance; 

4. Summons for directions; 


5. Pleadings, or proceedings in 
thereof; 


6. Discovery— 
(a) Of documents; 
(b) Of facts; 
(c) Demand for admission; 


lieu 


7. Trials 
8. Judgment; 
9. Appeal. 


24. Judicial Designation and Control of 
Procedural Steps.—Having created the pro- 
eedural steps of an action or proceeding, 
the rules proceed to grant to the judge or 
Master considerable discretion over the man- 
ner, time, and choice of such steps, subject 
to review where the rights of the complain- 
ing party are substantially injured by the 
exercise of the discretion given. Without 
attempting to enumerate all of the instances 
of judicial control as above indicated, the 
judge or Master may: 

1. Make an order as to the manner of serv- 
ice of summons upon adults of ordinary status, 
husband and wife, infants, and on lunatics or 
persons of unsound mind not so found by in- 
quisition (O. 9, rr. 2-5). 

2. Grant or refuse service out of the juris- 
dition (1914 Ann, Prac. 79; O. 11, r. 4). 

3. By summons for directions grant leave 


to deliver pleadings or use other means by 
which the respective claims of the parties can 
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be stated, and designate certain other steps 
to be taken in the proceeding (O. 30, r. 2). 

4. Grant leave to take summary judgment 
or give leave to defend, where a summons is 
specially indorsed in actions to recover a debt 
or liquidated demand arising in various ways 
(OO: 34,25 33 &. 2 & Se. 

5. Grant the conduct of the action or pro- 
ceeding to such person as he may think fit 
(O. 16, r. 39). 

6. Fix the mode of trial of the facts, except 
in purely common law cases where a jury trial 
is a matter of right (O. 30, r. 2; O. 36, r. Ta; 
1914 Ann. Prac. 586). 

7. Fix the place of trial, except where it 
may otherwise be provided by statute (O. 36, 
r. 1). The rule says that there shall be no 
local venue for the trial of any action, except 
where otherwise provided by statute. 


8. “Enlarge or abridge the time appointed 
by the rules or fixed by any order for doing 
any act or taking any proceedings,” although 
the application therefor is not made “until 
after the expiration of the time appointed or 
allowed”’ (O. 64, r. 7). 


9. Grant or refuse leave to appeal on pro- 
cedural questions except that an appeal with- 
out leave lies from an order refusing uncon- 
ditional leave to defend. The application for 
leave to appeal on questions of practice and 
procedure is made to the judge. 

Instances might be multiplied, but for the 
purposes of this report are best observed by 
the consideration of the following instances’ 
of judicial control : 


1. Appearance as a separate procedural 
step. 


2. Summons for Directions. 

3. The power to enlarge or abridge the 
time for the performance of a procedural act. 

4. Leave to appeal on matters affecting 
practice and procedure. 

25. Same—Appearance.— Appearance is 
provided as a separate procedural act, so 
that further orders may be made concern- 
ing the various steps to be taken in the par- 
ticular proceeding. The greater number of 
appearances are made at the Central Office 
of the court in London, though in certain 
instances a defendant either may or must 
enter his appearance in the office of the Dis- 
trict Registry of the Assizes in England or 
Wales elsewhere than in London. The de- 
fendant is required by Order 12, rule 9, to 
notify the plaintiff or his solicitor of his 
appearance. This may be done by notice in 
writing served in the ordinary way at an 
address for service furnished by the plain- 
tiff when he had the summons issued, or 
by prepaid letter directed to that address 
and posted on the day of entering appear- 
ance (QO. 12, r.9). The defendant may ap- 
pear at any time before judgment, but if 
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he appears after the time limited by the 
summons for his appearance, he cannot, un- 
less leave be given, deliver his defense at a 
time later than that fixed by the summons 
for the delivery of his defense. Appearance 
may be either conditional of unconditional, 
the latter being for the purpose of raising 
objection to irregularity in the service or 


‘the issue of the summons (1914 Ann. Prae. 


123). Conditional appearance, however, is 
a complete appearance for all purposes, sub- 
ject to the defendant’s right to apply to 
have the summons, or the service thereof, 
set aside. 

In general the rules of appearance are 
the same as in the jurisdictions of the United 
States, but it has the peculiarity of being 
a required, formal, separate step on the part 
of the defendant, which results in the fol- 
lowing: 


1. It permits judicial control of such meth- 
ods as delay the production of the issue by 
requiring that conditional appearance must be 
by leave of the Master (O. 12, r. 22); except 
that without leave the party may move to set 
aside the service or to discharge an order 
authorizing the service (O. 12, r. 30). 

2. In conjunction with the summons for 
Directions, it makes possible the various 
means, other than a formal pleading, by which 
the plaintiff’s claim may be brought into court 
(see Same—Summons for Directions, post). 

3. In conjunction with O. 3, r. 6 and O. 
14, r. 1, it permits claims to recover a debt 
or liquidated demand for the possession of land 
to be pressed to summary judgment on afifi- 
davit of the plaintiff as to the facts and a 
belicf that defendant has no defense, unless 
the defendant makes a reasonable showing of 
such, for by having appearance as a separate 
step, the right to file a pleading or other state- 
ment of defense may be made to depend upon 
a reasonable showing thereof (see par., Sum- 
mary Judgment). 


If the defendant does not appear within 
the time fixed by rule and stated in the writ, 
usually eight days after the service, includ- 
ing the day of service (1914 Ann. Prac. 
113), defendant is in default, and the fol- 
lowing may occur: 


1. Final judgment may be taken against 
defendant on a claim for debt, liquidated de- 
mand for money, or for possession of land; 

2. Interlocutory judgment may be obtained 
on the ultimate facts of the claim in cases of 
damage, with a later assessment thereof by 
jury or official referee (Odgers, 6); 

3. No judgment will be given in actions 
which originally could have been brought in 
Chancery until the plaintiff has filed a formal 
pleading (Odgers, 6), but ten days thereafter, 
if defendant has not in the meantime appeared, 
plaintiff may move for judgment; 
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4. Time may be saved, for by separating 
the time for appearance from that allowed de- 
fendant to plead, the time necessary to ascer- 
tain whether defendant will defend may be 
shortened; that is to say, it is evident that 
if defendant, after due notice, does not enter 
his appearance, he does not intend to plead, 
and, therefore, not to defend. After an ap- 
pearance, the time allowed the defendant to 
make his claim may well vary with the cir- 
cumstances, but as a rule it will be shorter 
than that usually obtained under any stereo- 
typed plan by which the limit is fixed for all 
kinds of cases and for all circumstances. 

5. A greater volume of business may be 
completed within a given time, for, on default 
of appearance, plaintiff is persuaded by O. 12, 
r. 22, to hasten his application for judgment 
because defendant may still enter his appear- 
ance at any time between default and judg- 
ment. This incentive to prompt application 
for judgment tends to rid the docket of cases 
which merely lumber the courts. 


26. Same—Summons for Directions.— 
This is an important step, for it enables the 
Practice Master to prescribe the necessary 
steps to be taken in the particular action and 
the time therefor, especially with regard to 
the means by which the parties are to state 
their respective claims. In the latter in- 
stance the defendant must have made his 
appearance. A Summons for Directions is 
an official document which notifies the par- 
ties to appear before the Master or District 
Registrar at a certain time and place to 
hear the plaintiff’s application and to show 
cause why an order should not be made cov- 
ering the following: 

Pleadings. 

Particulars. 

Admissions. 

Discovery. 
Interrogatories. 
Inspection of documents. 
Inspection of real or personal property. 
Commissions. 
Examination of witnesses. 
10. Place of trial. 

11. Mode of trial. 


12. Any other interlocutory 
thing. 


wConAnour whore 


matter or 


The form for the Summons for Directions 
is furnished by a precedent to be found in 
Appendix K to the Rules, and blanks are 
kept for use in either the King’s Bench or 
Chancery Division of the High Court. The 
official form does not contain all the details 
above, but the Order for Directions may 
cover the several items stated. (See Odgers 
on Pleading and Practice 409, for prece- 
dent.) 

However, instances 


there are several 
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where a pleading may be delivered without 
leave. They are: 


1. When the plaintiff seeks only to recover 
a debt or liquidated demand arising upon a 
(1) contract, expressed or implied, sealed or 
unsealed; or (2) on a statute where the sum 
sought to be recovered is a fixed sum or in the 
nature of a debt other than a penalty; or (3) 
in actions for the recovery of land, with or 
without a claim for rent or mesne profits, by 
a landlord against a tenant under certain con- 
ditions. Under Order 3, rule 6, the plaintiff 
may, on the summons, make an indorsement 
equivalent to a pleading and thus without leave 
deliver a pleading to the defendant. 

2. In the above instance, the defendant 
may deliver his defense without leave unless, 
as provided by Order 21, rule 6, the plaintiff 
has applied for a summary judgment by means 
of an affidavit of some person who can swear 
positively to the facts of his claim and state 
that in his belief there is no defense to the 
action (O. 14, r. la); or unless the plaintiff 
has, after the defendant has appeared, applied 
for directions concerning the procedure of 
steps to be taken in the action as hereafter 
explained (O. 30, r. 1). See post. 

3. In default of defendant’s appearance in 
actions not specially provided for, if the action 
is not within the rule as to special indorse- 
ments for a debt or liquidated demand on 
proof of service the plaintiff must file his 
pleading, and therefore leave is unnecessary 
(O. 13, r. 12). If there are several defend- 
ants, some only of whom appear, the plaintiff 
is bound to file his pleading as against those 
who do not appear (1914 Ann. Prac. 143). 

4. But it may happen that in the above in- 
stance the defendant may appear after the 
plaintiff has filed his pleading; if so, the de- 
fendant may file his defense without leave 
(O. 21, r. 8). 

5. When one not an original party to the 
action, is made defendant to a counter claim, 
under Order 21, rule 12, the new party may, 
without leave, file a reply to the counter claim 
(O.. 22, £. 74). 

6. A defendant may, without leave, deliver 
a further defense containing any ground that 
has arisen since his previous defense or since 
the expiration of the time limited for so doing 
(©. 34, ¥.. 3). 

7. A similar instance arises in case of ad- 
ditional grounds arising as a reply to a set 
off or counter claim, provided the plaintiff has 
already obtained leave to reply and has done 
so (0. 24, r. 3.). 


The provisions as to Summons for Diree- 
tions do not apply to Admiralty actions nor 
to those actions where the plaintiff has in- 
dorsed the summons with a ‘‘notice of the 
nature of his claim or of the relief or remedy 
required in the action,’’ together with the 
statement that ‘‘if the defendant appears, 
the plaintiff intends to proceed to a trial 
without pleadings.’”’ (O. 18a, r. 1.) Ex- 
cept in all these instances, the plaintiff is 


bound to apply for a Summons for Direc- 
tions; but, with the exceptions noted, direc- 
tions as to procedural steps may be given 
even though the plaintiff has not taken out 
a Summons for Directions. Including the 
Summons for Directions as stated hereto- 
fore, there are four distinct instances in 
which directions as to the procedural steps 
may be given provided the defendant has 
appeared. These are: 

1. On application by plaintiff for Sum- 
mons for Directions, as heretofore stated. 

2. On application of the defendant to dis- 
miss the action because of failure of the plain- 


tiff to apply for a Summons for Directions 
within the time allowed (O. 30, r. 8). 


3. On the application of the plaintiff for 
summary judgment on a specially indorsed 
writ; where the action is for a debt or liqui- 
dated demand, and the defendant has been 
given leave to defend the action notwithstand- 
ing the plaintiff’s request for summary judg- 
ment (O. 14, r. 8a). 


4. Where the plaintiff under O. 18a has 
endorsed his writ for trial without pleadings 
and the defendant has nevertheless applied for 
a statement of the plaintiff’s claim O. 30, r. 
1c). 


Subsequent to the original summons further 
directions may be applied for on two clear days’ 
notice (O. 30, r. 5), as it is not intended that ° 
the original directions shall prevent any step 
in the action that may later be found neces- 
sary. 

The provision for ‘‘Directions’’ seems to 
be quite successful and meets with the ap- 
proval not only of the practitioners and of- 
ficials with whom the writer has consulted, 
but also with the commendation of American 
lawyers who have practiced in the United 
States and who now are in active practice 
in London as members of the English bar. 
The writer favors the adoption of this pro- 
vision of the English rules because it affords 
a more flexible practice. Rules of procedure 
should create and designate the various 
steps that may be employed in any proceed- 
ing, but as eases differ very much in the 
nature and extent of the claims it seems 
advisible to know what is to be done in each 
action so that the parties may not move 
behind masked batteries. The particular 
advantages which occur to the writer are as 
follows: 

1. It reduces the possibility of unex- 
pected moves on the part of a party who 
desires delay. For example, in the United 
States in some jurisdictions it is possible 
for a party to secure delay by a notice to 
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take depositions. Under the English rules 
the fact that a witness is likely to be ab- 
sent and that his evidence therefore must 
be taken on commission will very likely be 
made known at the time of the Summons for 
Directions. This is not always so, for a wit- 
ness may unexpectedly leave the jurisdic- 
tion or become ill. But in most cases- the 
provision for directions as to the method of 
proof by oral testimony or by deposition 
will tend to prevent the unreasonable use 
of the notice to make depositions. 


2. At the time of the hearing for the 
Summons for Directions the party will be 
in a position to know considerable about 
the evidence in the case, so that the time 
likely to be consumed in preparation can be 
fixed. From the discussion between the par- 
ties at the hearing of the Summons for Di- 
rections will likely emerge an understand- 
ing as to the reasonable time required for 
the various steps before the action is ready 
for trial, and directions can be given ac- 
cordingly, subject to variation by a later 
order should circumstances require. Under 
the present practice in various jurisdictions 
of the United States contested cases pro- 
ceed in a stereotyped way with some vari- 
ation as to depositions. But an ordinary 
commercial transaction may differ very much 
in the number of procedural steps to be 
taken from an action for defamation. Un- 
der the English practice, after the defend- 
ant has appeared the following procedural 
steps are possible, dependent upon the na- 
ture and circumstances of each proceeding: 


1. Pleadings. 
2. Other means of stating issues of fact 
between the parties such as— 
(a) Points of claim 
cases, 
(b) Exchange of letters. 
(c) Note by the Master. 
(d) Agreed issues (O. 34, r. 9). 
3. Other means of raising questions of 
law, as: 
(a) Special case. 
(b) Note of Master. 
(c) Originating summons. 
4 Particulars. 
5. Admissions. 
6. Affidavit of documents. 
7. Interrogatories. 
8 
9 
10 


in commercial 


Inspections of documents. 
Inspection of real or personal property. 
Commissions to take testimony. 

11. Examination of witnesses. 

12. Place of trial. 

13. Mode of trial. 
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14. Any other 
thing. 

With such a variety of possible steps, to 
some of which the parties are not entitled 
unless the special circumstances of the case 
require, a hearing before the Master at which 
the parties or their legal representatives are 
present will be advantageous. The prac- 
tice is very much as if the judicial officer 
had said: ‘‘Let the parties come before me 
and talk over the nature of the case and the 
procedural steps which they think necessary, 
and then I will make an order according to 
the requirements of the case.’’ 


interlocutory matter or 


A third advantage of the Summons for 
Directions is one already indicated in the 
above, namely, that it affords an opportun- 
ity, within certain limits, of arriving of the 
contentions of the parties without formal 
pleadings. This tends to lessen the time 
consumed in the action and to require less 
technicality of statement. A discussion of 
the various means of stating and determin- 
ing the questions between the parties will 
be found under the head of the paragraph 
on ‘‘How Contentious Claims Are Brought 
into Court,’’ post, and drafts of rules pro- 
viding for such steps are to be found in 
Part II, post. 


27. Same—Power to Enlarge or 
Abridge the Time for the Performance of 
Procedural Steps.—Order 64, rule 7, reads: 

“A court or a judge shall have power to 
enlarge or abridge the time appointed by these 
rules, or fixed by any order enlarging the 
time, for doing any act or taking any proceed- 
ing, upon such terms (if any) as the justice 
of the case may require, and any such en- 
largement may be ordered although the appli- 
cation for the same is not made until after 
the expiration of the time appointed or al- 
lowed.”’ 

Order 58, rule 15, permits the court or 
judge at the time of making an order, or 
any time subsequent, to enlarge the time 
for an appeal, or the Court of Appeal may 
enlarge the time. Order 59, rule 16, per- 
mits the High Court to extend the time for 
appealing from Divisional Courts, ‘‘on such 
terms as the court shall think just to en- 
sure the determination on the merits of the 
real questions in controversy between the 
parties.’’ Two points appear: 


1. That this provision serves to make 
the procedure more elastic so that ‘‘the 
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merits of the real question in controversy 
may be determined,’’ notwithstanding some 
slip or omission on the part of one of the 
parties ; subject, however, to the disciplinary 
means by which obedience to the rules is 
secured, namely, costs. (See Costs as Means 
to Secure Obedience, post.) 


2. That the time may be enlarged ‘‘al- 
though the application for the same is not 
made until after the expiration of the time 
appointed or allowed.”’ 


The rule does not apply where the order 
is that one act must be done before another, 
but only where a limited time is fixed for 
the performance (Jessel, in Pilcher v. 
Hinds, 11 C. D. 905). 


‘‘The rights of the adversary party must 
not be substantially prejudiced by the en- 
largement or abridgement, nor can the time 
by a statutory rule be changed unless a 
statute permits this to be done. No hard 
and fast rule can be laid down out of which 
the discretion may be exercised.’’ (Lord 
Selborne in Carter v. Stubbs, 6 Q. B. D. 
119.) 


The application for extension or abridge- 
ment must be made in the first instance to 
the court or person who has jurisdiction over 
the matter affected by the act to be per- 
formed thus, an application for an exten- 
sion of time to appeal to the Court of Ap- 
peal must be made to that court. There is, 
however, a great difference between the 
power to abridge and the power to enlarge 
time. ‘‘An application to enlarge time is 
an appeal to the court for increased facil- 
ities to earry on the action, and the court 
in such a ease is always inclined to act with 
clemeney toward the applicant, provided he 
can show that his opponent will not thereby 
be injuriously affected. An application by 
a party to abridge the time allowed to his 
opponent would not, it is presumed, be 
granted except by consent.’’ (Encye. Laws 
of Eng., 2nd ed., ‘‘Time, Computation.’’) 
The time has been enlarged in the follow- 
ing instances: For conditional appearance 
to set aside the summons or the service 
thereof (Keymer v. Redy (1912), 1 K. B. 
215 C. A.); a default (Smith v. Smackmens 
Ins. Co., 32 W. R. 184); to make an en- 
dorsement (Hastings v. Hurley, 16 C. D. 
734) ; to file a motion to set aside judgment 
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by default (Bradshaw v. Warlow, 32 C. D. 
403); motion for new trial (Purnell v. 
G. W. R. Co. 1 Q. B. D. 636); appeal 
(Baker v. Faber (1908), W. N. 9, C. A.). 
But it must not be thought that an enlarge- 
ment is easily obtained, for the court re- 
fused to allow the plaintiff to deliver a state- 
ment of claim where it had been ordered 
that in default of the delivery thereof within 
a stated time the action should be dismissed 
(Seript Phono. Co. v. Gregg, 59 L. J. Ch. 
406). A motion to set aside a judgment by 
default must be made promptly (Wilkins 
v. Bedford, 35 L. T. 622). Where an order 
was made to dismiss an action unless notice 
of trial was given by a certain time, and by 
mistake of the solicitor’s clerk notice Was 
not given in time, an extension was refused 
(Gilder v. Morrison, 30 W. R. 815), and 
a motion to set aside a judgment was re- 
fused where the defendant had not made 
any attempt to set aside an assignment of a 
note really given to settle a gambling debt, 
the nature of which, however, did not ap- 
pear in the action (Harley v. Samson K. B. 
D., April 4, 1914). 


The rule is a particularly valuable one 
to secure the determination of the merits of 
the case, if the applicant can show good 
eause for the enlargement or abridgement 
of the time without substantial prejudice to 
the rights of his adversary. It will be ob- 
served that the extension of time may be 
granted even though the application is made 
after the expiration of the time for the per- 
formance of the act, a provision that seems 
just, in contrast with authorities in the 
United States which hold that after the ex- 
piration of the time the court has lost juris- 
diction to make the order. The latter rule 
is a technicality, founded on logic, but which 
should yield to the demands of justice, so 
that the merits of the case may be heard and 
determined wherever a good excuse for the 
delay or failure can be given. 


28. Materials Used to State Claims or 
Defenses.—The materials of procedure are 
the same as in the various jurisdictions of 
the United States, namely, material facts, 
evidentiary facts and conclusions of law. 

But the rules have been so formulated 
that what would be termed causes of action 
in the United States are gotten into court 
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without the use of material facts or of all 
the material facts in every instance. To 
avoid confusion of terms and consequent 
unintentional misstatement or misunder- 
standing of the procedure in the High Court 
as compared with that in the United States, 
it is necessary to explain that a pleading 
under the rules of that court is a formal 
and complete statement in writing of every 
ultimate fact which is necessary to make a 
logical and complete statement of a party’s 
claim or defense, and corresponds to a 
pleading under the reformed codes in the 
United States. But questions either of law 
or of fact which have arisen between the 
parties prior to resort to court may be 
brought into court in other ways than by a 
pleading. Whenever a claim is brought into 
court by the latter method, ultimate facts 
are used. Experience, however, has shown 
that not every claim or defense requires its 
statement of such facts. Sometimes con- 
clusions of law may be used in connection 
with the facts, sufficient to give notice of the 
claim on the facts to be proved at the trial. 
In order to permit different methods of 
bringing claims or questions into court, cases 
are divided into the following classes: 


1. Debts and liquidated demands in 
money arising upon a contract, express or 
implied, or on a bond, or contract under 
seal, or on a statute, or an a guarantee, or 
on a trust, or in an action for the recovery 
of land, with or without a claim for rent 
or mesne profits, by a landlord against a 
tenant whose term has expired or otherwise 
determined (O. 3, r. 6), and for an account 
in the first instance (O. 3, r. 8). (See par. 
27, post, for the method by which claims 
of that class are presented. ) 


2. Commercial claims. (See pars. 25 and 
30, post.) 

3. Claims of interest under a deed, will, 
or other written instrument for the deter- 
mination of any question of construction 
arising under the instrument and for a dec- 
laration of the rights of the persons inter- 
ested (O. 54A, r. 1), and the determination 
of any of certain questions or matters (O. 
55, r. 3) relating to estates or trusts, without 
requiring an administration. 

4. Other claims. (See pars. 25, 28, 29 
and 30, post.) 
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5. Applications in chancery and lunacy 
(O. 52). * 

An examination of the material used in 
the ‘‘official forms’’ provided for ‘‘indorse- 
ments’’ reveals that some use ‘‘ conclusions 
of law’’ instead of ‘‘ultimate facts,’’ though 
enough ultimate facts are stated, so that 
with the ‘‘particulars’’ par. 31, post.) suffi- 
cient notice is given of the facts to be proved 
at the trial. 

The statement of ‘‘issues,’’ of course, does 
not attempt a complete statement of ulti- 
mate facts sufficient to permit the legal con- 
clusions of a complete cause of action or 
defense to be deduced. It is only required 
that the ‘‘issue’’ reveal some legal proposi- 
tion. An ‘‘issue,’’ however, is not used 
where the main questions in an action are 
to be decided (Odgers, Plead. and Prac. 
64). 

‘* Agreed issues’’ consist of ultimate facts. 


29. How Contentious Claims Are 
Brought Into Court.— Contentious business 
is brought into court by the plaintiff in 
various ways, dependent upon the nature of 
the claim. Such ways are: (1) Pleadings; 
(2) Special indorsement of the claim on the 
writ of summons; (3) Indorsement on the 
writ of summons that the plaintiff will pro- 
ceed without pleadings; (4) Statement of 
collateral issues of fact arising in an action; 
(5) Statements contained in letters, Points 
of Claim (in the commercial court) and 
other informal ways; (6) Special case on 
a point of law; and (7) Agreed issues. None 
of these, except in certain instances fixed by 
the rules, is a matter of right, but is sub- 
ject to the order of the master on the hear- 
ing of a Summons for Directions (q. v.). 

In addition to the above, the interpreta- 
tion of a promissory note or other docu- 
ment requiring the presence of a possible 
adversary may be stated in an originating 
summons. 


30. Contentious Claims—Pleadings.— 
Under the Judicature Act of 1873, section 
100, the term ‘‘pleading’’ includes any peti- 
tion or (originating) summons or the writ- 
ten statement of the claim of the plaintiff 
or of the ‘‘defense’’ of the defendant or of 
the counterclaim of the plaintiff thereto, the 
latter being stated in a ‘‘reply.’’ It also 
includes the ‘‘counterclaim’’ of the defend- 
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ant (Odgers Plead. and Prac. 9). But a 
party does not always have the right to de- 
liver a pleading without first having an or- 
der therefor from the Master, who, except 
in certain kinds of claims, determines at the 
hearing of the Summons for Directions what 
kind of notice of the claim or claims of the 
respective parties is already sufficient or 
shall be given. The exceptions (1914 Ann. 
Prac. 315) to the rule that leave must first 
be obtained are: 


As to plaintiff— 


1. In action to recover debt or liquidated 
demand under O. 3, r. 6 (a) arising out of 
contract, (b) on bond or contract under seal 
for the payment of a liquidated amount, (c) 
on a statute where the sum to be recovered is 
a fixed amount but not a penalty, (d) on a 
guaranty, (e) on a trust, or (f) in action for 
the recovery of land by a landlord against a 
tenant, with or without a claim for rent or 
mesne profits, where the term has expired, 
or been duly determined on notice to quit, or 
become liable for forfeiture for non-payment 
of rent, or against person claiming under such 
tenant. Here the statement of claim may be 
indorsed on the writ as a part’ thereof. 

2. Where defendant defaults in appearance 
in cases not otherwise provided for under O. 
13, relating to defaults in appearance, and the 
plaintiff has not specially indorsed his writ, 
and the writ of summons has not been speci- 
ally indorsed to take an account or the in- 
dorsement on the writ does not involve tak- 
ing an account. 

3. Where a defense contains a set-off or 
counterclaim, and leave has been given plain- 
tiff to reply thereto, if a defense to the set-off 
or counterclaim arise after the reply has been 
made, plaintiff may, within a limited time, 
further reply without leave. 


As to defendant— 


1. Where plaintiff has sued on a debt or 
liquidated demand as in No. 1 above, and de- 
fendant has appeared and plaintiff has not 
served a summons for judgment or a summons 
for directions. 

2. Where plaintiff has plead on default of 
defendants’ appearance as in No. 2, defend- 
ant may even then appear and plead within a 
limited time. 

3. Where an additional ground of defense 
arises after defendant has plead or after the 
time limited for his delivery of his defense, 
provided the additional defense is made within 
eight days after such additional defense has 
arisen. 


As to third party— 


One not an original party, but made a de- 
fendant to a counterclaim may reply without 
leave. 

The pleadings must contain the material 
facts sufficient to make a claim in his favor, 
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and statement of the capacity in which the 
party sues or is sued. 


English procedure, as in the code states 
of the United States, has abolished technical 
forms of pleading, and no technical objection 
for lack of forms ean be made (0. 19, r. 26). 
It is a mistake, however, to say that objec- 
tions may not be made to a pleading, for it 
must still state sufficient ultimate facts to 
make a claim, defense, or counterclaim, as 
the party’s contention may be (O. 19, r. 4; 
Odger’s Plead. & Prac. 141). If it does not 
do so, the party objecting may raise the 
point in his own pleading (O. 25, r. 2). 
Application may be made to have struck out 
or amended any matters in any indorsement 
or pleading which may be unnecessary or 
scandalous or which may tend to prejudice, 
embarrass, or delay the fair trial of the 
action (O. 19, r. 27) ; and if the facts stated 
do not give sufficient notice, the opposite 
party may apply for further and better par- 
ticulars (O. 19, r. 7). 


31. Same — Pleading — Forms.— 
Although no technical objections may be . 
raised to any pleading on the ground of any 
alleged want of form, yet by Order 19, rule 
5, it is provided that the forms furnished 
in certain appendices to the rules, when ap- 
plicable, must be used, and that where they 
are not applicable, use must be made of 
forms of like character, as near as may be. 
Breach of the rule subjects the offending 
party to costs, in the discretion of the judge 
or master. These forms are not always to be 
followed, as they may be insufficient for the 
case at bar, as, in fact, they have been held 
to be in certain instances. (The Isis, 8 P. 
D. 227: Wethered v. Cox, W. N. (1888) 
165). But they are a valuable means to 
secure brevity by their very example. They 
are to be found in three appendices to the 
rules, the first covering the plaintiff’s state- 
ment of Claim and the Special Indorsement 
on the Writ of Summons, the second to 
Defenses, and the third to the Reply. After 
a general form for the caption, the sub- 
stance of the form for different actions is 
stated. They are not so extensive as to 
cover every situation and there are a num- 
ber of form hooks published by persons of 
experience, including one of the practice 
masters. But as stated, they are valuable 
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as teaching brevity of expression, as will be 
seen by the following examples: 


No. 5, App. C, Sec. II. 
(Caption) 
Statement of Claim. 

1. The plaintiff is mortgagee of lands be- 
longing to defendant. 

-2. The following are the particulars of the 
mortgage: 

(a) (Date and names of mortgagor and 
mortgagee. ) 


(b) (Sum secured.) 

(c) (Rate of interest.) 

(d) (Property subject to mortgage.) 
(e) (Amount now due.) 


(If the plaintiff’s title is a derivative title, 
state shortly the assignments under which he 
claims. ) 

(If the plaintiff is a mortgagee in possession 
add: ) 

3. The plaintiff took possession of the 
mortgaged property on the of P 
and is ready to account as mortgagee in pos- 
session for that time. 

The plaintiff claims payment, or, in default, 
sale, or foreclosure (and possession). 

(Signed ) 
Delivered. 

(Note—If a judgment for personal payment 
against the mortgagor is sought, the claim 
should set out the usual mortgagor’s cove- 
nant for payment of the mortgage debt and 
interest, as decided in Wethered v. Cox, W. 
N. (1888) 165.) 


The following is a form for a ‘‘defense’’ 
to an action to foreclose, so far as the differ- 
ent grounds are applicable. 


No. 1, App. D, Sec. II. 
(Caption) 

1. The defendant did not execute the mort- 
gage. 

2. The mortgage was not assigned to the 
plaintiff. (If more than one assignment is 
alleged, say which is denied.) 

3. The debt is barred by the Statute of 
Limitations. 

4. Payments have been made, viz: 
Sip. . ere $1,000 
Ootober 18, -1896....... 500 

5. The plaintiff took possession on the 

of and has received the rents 
ever since. 

6. The plaintiff released the debt by deed, 
dated June 1, 1899. 

7. The defendant conveyed his interest to 
A. B. by deed dated November 5, 1897. 

The defendant claims: 

1. Account. 

2. Reconveyance. 
(Signed) 
Delivered. 


In an action to compel an account: 


No. 4, App. C, Sec. II. 
(Caption) 
1. The plaintiffs are executors of A, de- 
ceased. 
2. From the year 1895 until his death, A 
employed the defendant as his confidential 
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agent in the management of a large building 
estate at P 

3. The defendant as such agent received 
large sums of money for the said A, for which 
he refuses to account. 

The plaintiffs claim: 

1. Accounts of all sums received and paid 
_ by the defendant as agent of A. 
2. Payment of the amount found due. 
(Signed) 
Delivered. 

(Note—In the United States, the statement 
in No. 1, above, should state the court mak- 
ing the appointment. In England this is un- 
necessary, since there is but one jurisdiction. ) 


In an action for specific performance: 


No. 12, App. C, Sec. II. 
(Caption) 
1. By agreement (or letters) dated (or 
made verbally at interviews on or about) the 
day of , the plaintiff agreed to 
sell to the defendant the Home Farm, Kent, 
for $ The sale was to be com- 
pleted on the of (If the agree- 
ment was verbal add: ) 
2. The agreement entered into has been 
part performed as follows (state how): 
The plaintiff claims specific performance of 
the above agreement. 
(Signed) 
Delivered. 
(Note—In some jurisdictions of the United 
States, plaintiff must state a willingness to 
convey. ) 


To the above, so far as applicable, the 
following ‘‘defense’’ might be made: 


No. 4, App. D, Sec. II. 
(Caption) 

1. The defendant did not enter into the 
agreement. 

2. A B was not the agent of the defendant 
(if alleged by plaintiff). 

3. The plaintiff has not performed the fol- 
lowing conditions: - (Conditions. ) 

4. The defendant did not—/(Alleged acts 
of part performance). 

5. The plaintiff’s title to the property 
agreed to be sold is not such as the defend- 
ant is bound to accept by reason of the fol- 
lowing matters: (State why.) 

6. The Statute of Frauds has not been 
complied with. 

7. The Agreement is uncertain in the fol- 
lowing respects: (State them.) ~ 

8. (or) The plaintiff has been guilty of 
delay. 

9. (or) The plaintiff has been guilty of 
fraud (or misrepresentations) ; 

10. (or) The agreement is unfair; 

11. (or) The agreement was entered into 
by mistake. 

The following are particulars of 8, 9, 
11 (or as the case may be). 

12. The agreement was rescinded under 
conditions of sale No. 11 (or by mutual agree- 
ment). 


10, 


(Signed) 
Delivered. 
(In cases where damages are claimed and 
the defendant disputes his liability to dam- 
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ages, he must deny the agreement or the al- 
leged breaches, or show whatever ground of 
defense he intends to rely on, e. g., Statute of 
Limitations, accord and satisfaction, release, 
fraud, etc.) 


These forms are admirable in that they 
secure simplicity by a brief schedule of the 
points. They omit even the words, ‘‘The 
plaintiff for his cause of action,’’ and, un- 
der the modern rules as to appearances, that 
worse than useless formula, ‘‘Comes now the 
plaintiff and.’’ They number the points for 
convenience of the adversary party in plead- 
ing thereto, and the prayer for relief is re- 
duced to a simple claim, which is also tabu- 
lated. Except as to the particularity re- 
quired in the United States as to represen- 
tative and corporate capacity and except 
as to the omission in England of the per- 
formance of conditions precedent, these 
forms would in general be good in the vari- 
ous state jurisdictions having the code pro- 
eedure. For the purposes of litigation, the 
tabulation of the ultimate facts are better 
than their narration in the most approved 
literary style. 


32. Same—Omission of Performance of 
Conditions Precedent.—The common law 
rule by which a party had to allege and 
prove the performance on his part of a 
condition precedent to the right to sue was 
altered by O. 19, r. 14, so that such per- 
formance is implied in his pleading; if the 
adversary party desires to litigate the fact 
that a certain condition precedent has not 
been performed, he must ‘‘distinctly 
specify’’ it in his own pleading. Thereupon, 
the party who should have performed the 
condition or in whose favor the condition 
must have oecurred, must prove such per- 
formance or occurrence. The advantage of 
this rule is twofold: (1) It simplifies the 
pleading to that extent; and (2) it relieves 
the case of a hidden pitfall at the trial, for 
it often happens that a party has a perfectly 
good cause of action but has neglected to 
perform a condition precedent, such as de- 
mand, ete., or has omitted through oversight 
to gather proof of its oeeurrence. Under 
the present practice in the United States the 
adversary need not eall attention to the 
failure to plead the performance or occur- 
rence and at the close of the party’s evi- 
dence, he may demur thereto on the ground 
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of a failure of proof thereof; and so the 
case goes off on a point that was never raised 
by the pleadings at all. This is a prolific 
cause of discontent, and the English. rule is 
certainly in the interests of justice, for it 
compels the adversary party to point out 


distinetly an objection to action against him 


at the time, though there may be otherwise 
a perfectly good claim against him. It will 
be observed that the rule merely shifts the 
burden of pleading conditions precedent, but 
that it does not shift the burden of proof; 
that remains upon the party who is bound 
to perform, as at present. 


33. Same—Enforcement of Rules of 
Good Pleading.—Rules requiring the ulti- 
mate facts and against prolixity, seandal, 
and the like are of no benefit unless en- 
forced. It is the business of the masters to 
examine the pleadings, either of their own 
motion or on the application of the adver- 
sary party, for violations of the rules and 
to tax the costs accordingly. This has been 
done in times past so that the obedience to 
the rules has become the custom, although 
there is complaint that costs are not now so — 
often taxed against the offending party as 
formerly, but are left to abide the result of 
the action. However, in the main, plead- 
ings are not prolix and the facts are stated. 
The enforcement of the rules of good plead- 
ing by penalization of costs has secured sim- 
plicity and prevented that carelessness 
which, in some of the jurisdictions of the 
United States, has been the occasion of tech- 
nical squabbles that occasioned delay and 
burdened the courts with the necessity of 
making distinctions in order that the very 
right of the case might be reached for de- 
termination. 


34. Same — Pleadings — Speeding the 
Determination of Dilatory Attacks.— 
Attacks upon a pleading for insufficiency 
in point of law or for indefiniteness of state- 
ment or for the allegation or inclusion of 


. something that does not properly belong in 


such pleading, formerly in England were, 
and at the present time in most of the state 
jurisdictions of the United States are, the 
cause of delay in the progress of the action 
or proceeding. Under procedure at common 
law, in equity, or of most of the codes, such 
objections were taken by a separate step 
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in the pleading—a demurrer or a motion, as 
the case might be. The interposition of this 
distinct step affords opportunity for delays 
not in good faith, either because the object- 
ing party knows that the objections are not 
well taken or knows that he is not preju- 
diced by the defect in pleading. And even 
if in good faith and well taken, the use of 
a separate step causes loss of time and waste 
of effort merely because it is separate. ‘T'o 
minimize this evil, the English rules have 
provided the following: 


1. That demurrers shall be abolished, and 
that all objections in joint of law may be made 
in the objector’s pleading, ‘‘and any point so 
raised shall be disposed of by the judge who 
tries the cause at or after the trial, provided 
that by consent of the parties, or by order of 
the court or a judge on the application of 
either party, the same may be set down for 
hearing and disposed of at any time before 
the trial’ (O. 25, r. 2). This provision dis- 
poses of the practice of demurring generally 
merely for the purpose of delaying the plead- 
ing of fact, either because the party or his 
lawyer desires time in which to prepare his 
real defense, or because he wishes to ‘‘wear 
the other party out.’”’ It is true that an ap- 
plication may be made for consideration of the 
objection prior to trial, but the party is not 
entitled to this consideration as a matter of 
right, the granting of the application being 
within the discretion of the court or judge. 

Again, the association of the objection in 
point of law in the same pleading with the 
party’s defense tends to lessen the number 
of such objections, unless they are well taken. 
It does not pay to lengthen the pleading or 
raise a frivolous point, because the party may 
be subjected to costs, if the circumstances 
show the lack of good faith or of reasonable 
grounds to believe the objection good. 

In this connection, it may be well to call 
attention to the requirement of the practice 
that the objection must be stated clearly and 
explicitly. The language of the general de- 
murrer, that “‘the (pleading) does not state 
facts sufficient to constitute a cause of action,” 
defense, etc., as the case may be, leaves the 
opposite party in the dark as to the real 
grounds that will be urged at the argument. 
Some of the jurisdictions of the United States 
have now adopted the same rule of explicit- 
ness. 


2. A motion to strike out, either the plead- 
ing or some part thereof, receives prompt con- 
sideration because of the employment of prac- 
tice masters, who devote their time to the con- 
sideration of matters of practice. 


Allegations, and the like, which do not 
properly belong in a pleading will not be 
struck out unless prejudicial to the objector, 
a rule that also obtains in many of the juris- 
dictions of the United States. This rule, to- 
gether with prompt hearing of motions, tends 
to discourage those who would interpose ob- 
jections merely for delay, as well as to speed 
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the consideration of such as are made in good 
faith. 


3. Objections for indefiniteness, and the 
like, are raised by application, stating the 
grounds of the application, and giving two 
clear days’ notice (O. 30, r. 5), and the same 
are heard promptly, as stated in 2, above. 

4. Again, the provisions and the practice 
as to the assessment of costs against the of- 
fending party, whether he offend by affording 
valid grounds for the attack or by making 
an unjustifiable one, tend to discourage faults 
in these respects (see Par. Costs et seq.). 

35. Same—Pleading—Summary State- 
ment.—Of the requirement that the plead- 
ing must contain, and contain only, a sum- 
mary statement of the material or ultimate 
facts (O. 19, r. 4), little need be said further 
than that the English rules have not abol- 
ished the necessity of knowing what are 
such facts. One cannot be a good pleader 
in England without the ability to distinguish 
between ultimate facts, evidence, and econ- 
clusions of law. The statement of evidence 
is forbidden by rule, and it would seem that, 
except so far as permitted by the official 
forms, the pleader must not depend upon 
conclusions of law, but upon the material 
facts. The success of the rule requiring the 
summary statement of material facts lies in 
the ability of the lawyers who prepare the 
pleading and enforcement of the rule. 

The defendant states his contention in one 
of several ways, namely: (1) By a plead- 
ing called a Defense or Counterclaim; (2) 
By note of the master or judge; (3) By let- 
ter ordered after hearing of the Summons 
for Directions; (4) By special case. 

The fundamental rule is that each party 
must give his opponent all information that 
is requisite to prevent surprise (Jessel in 
Thorpe v. Holdsworth, 3 C. D. 639). This 
may be given in the various ways stated 
above. Except in those instances where a 
pleading is a matter of right under the 
rules and the right is exercised, the matters 
in controversy may not be brought to issue 
by pleadings at all, so long as there is proper 
notice. ‘‘If the Master sees that the mat- 
ters in controversy are already sufficiently 
defined by the indorsement on the writ, by 
any affidavits which may have been filed 
(either on an application for an interim 
injunction or for (summary) judgment un- 
der O. 14), by the correspondence which 
has passed between the parties, or by the 
oral statements made to him at the hearing 
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of the summons, he will not order pleadings. 
In actions of contract, pleadings are not 
often allowed ; the Master merely orders par- 
ticulars when necessary. In commercial 
eases, it is the fashion for the judge to 
order Points of Claim and Points of De- 
fense, which, however, closely resemble 
pleadings. (See App. K., No. 4D, 1542 in 
1914 Ann. Prae.; Odgers on Plead., 7th 
ed., 421, 422.) But in actions for libel, slan- 
der, malicious prosecution, the recovery of 
land and, indeed, in most actions of tort, 
pleadings are generally ordered’’ (1914 
Ann. Prae. 315). But as will be seen later, 
some of the other ways closely resemble 
pleadings, since their substance is the same. 


36. Same—Simplication of Pleadings.— 
But there are certain advantageous provi- 
sions which tend to shorten a pleading, to 
remove certain grounds of objection that 
delay the formation of the issue and to pre- 
vent defeat of the action because of certain 
requirements of pleading or procedure. 
Those that tend to shorten the pleading are: 


1. That every pleading shall contain, and 
contain only, a statement in summary form of 
the material facts of the claim (O. 19, r. 4); 

2. That each pleading shall be scrutinized 
for unnecessary prolixity, and the costs occa- 
sioned by such prolixity charged to the party 
guilty thereof (O. 19, r. 2); 

3. That the averment of the due perform- 
ance of conditions precedent shall be implied 
in a pleading (O. 19, r. 14); 

4. That concise official forms are provided 
as guides for the statement of the ordinary 
causes of action, where applicable. Use of 
these forms is not obligatory, but costs are 
assessed against a party using a longer form 
(O. 19, r. 5). 


37. Same— Special Indorsement.— In 
six classes of eases where the plaintiff seeks 
to recover a debt or liquidated demand in 
money payable with or without interest, the 
plaintiff may get his claim into court by a 
special indorsement on the writ of sum- 
mons. Those six classes (O. 3, r. 1) are 
where the debt or liquidated demand arises: 


‘1. Upon a contract, express or implied, as, 
for instance, on a bill of exchange, promissory 
note, or check, or other simple contract debt; 
or 

2. On a bond or contract under seal for 
payment of a liquidated amount of money; or 

3. On-a statute where the sum sought to 
be recovered is a fixed sum of money, or in 
the nature of a debt other than a penalty; or 

4. On a guaranty, whether under seal or 
not, where the claim against the principal is 
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in respect of a debt or liquidated demand only; 
or 


5. On a trust; or 

6. In actions for the recovery of land with 
or without a claim for rent or mesne profits, 
by a landlord against a tenant whose term has 
expired or has been duly determined by notice 
to quit, or has become liable to forfeiture for 
non-payment of rent, or against persons claim- 
ing under such tenant.” 

Odgers on Pleadings and Practice (7th 
ed.) 42 says that he does not see why a 
plaintiff should not be allowed to indorse his 
writ with a statement of claim whenever he 
sees fit, but that such is not th® law. And 
this contention seems reasonable enough, 
provided particulars are furnished or are 
ordered on the hearing of the Summons for 
Directions, without opportunity for delay. 
The result of the cases shows that partiecu- 
lars are indispensable, due, no doubt, to the 
general notice. 

Forms of special indorsements are fur- 
nished in Section IV of Appendix C to the 
rules. These are concise, but are sometimes 
too indefinite without particulars either of 
the items or of description of the acts which 
constitute the claim. : 

The advantages claimed (Odgers on Plead. 
& Prac. 45) for the device of the special 
indorsement are: 

1. That it saves time in getting judg- 
ment where defendant fails to enter his ap- 
pearance, or in connection with the provi- 
sion for summary judgment (see Summary 
Judgment—Order 14) in these classes of 
claims where defendant does appear and 
does not file an affidavit of a meritorious 
defense ; 

2. That it saves times in obtaining the 
pleading of the defendant, for by rule ap- 
plicable to the classes of cases in which a 
special indorsement is permitted, the de- 
fendant must plead within ten days from 
the time limited for his appearance; 

3. That the plaintiff thus delivers a 
pleading without having been compelled first 
to obtain leave of the Master, a reason of 
doubtful weight unless, as a rule, there be 
delay in the hearing of Summonses for Di- 
rections in general. 

38. Same—tTrial Without Pleadings.— 
The plaintiff may signify his election to 
proceed to trial without pleadings. This 
offer is stated by an indorsement on the 
wit of summons to that effect, together with 
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a notice of the ‘‘nature of his claim or of 
the relief or remedy required in the action’”’ 
(O. 18, r. 1). But this is something more 
than a general indorsement, though it does 
not amount to a pleading (Odgers, Plead. 
& Prac. 39). An analysis of the precedents 
given in the work cited, Nos. 9-28, reveals 
that the material of the notice consists of 
ultimate facts and conclusions of law, with 
the possibility that if the defendant elects 
to apply by Summons for Direction for a 
Statement of Claim, the judge may either 
order the same, so that the action will pro- 
ceed in the usual way, or, if not ordered, 
that particulars may be. Particulars, as a 
rule, seem to be required. Thus the claim 
of the plaintiff is gotten into court by this 
endorsement on the writ of ultimate facts, 
and conclusions of law, together with par- 
ticulars of the items of the claim or of the 
acts which plaintiff will prove at the trial. 

The defendant may, if he chooses, permit 
the plaintiff to proceed to trial without 
pleadings, but if he has a counterclaim, set- 
off, or any of the special defenses of infancy, 
coverture, fraud, Statute of Limitations, or 
discharge under the Bankruptcy Acts, he 
must either apply for a Statement of Claims 
by a Summons for Directions, or he must 
give notice of the grounds of such claims 
or defenses, with particulars thereof (0. 
18A, r. 5). 


The object of the device is to expedite pro- 
cedure by: 

1. Saving time, if the defendant is willing 
not to apply for a Statement of Claim or to 


raise the special defenses and the like enum- 
erated above; 


2. Saving the trouble of drafting pleadings 
or other methods of stating claims; 

3. Avoiding the necessity of the application 
of technical skill in the drafting of pleadings 
and the like. 

But it appears that ‘‘on the whole the 
experiment has proved a failure’’ (Odgers, 
Plead. & Prac. 6), and it is not difficult to 
see that in practice few plaintiffs would 
eare to proceed without notice of ‘the de- 
fendant’s case, even though notice and par- 
ticulars of certain special defenses and of 
counterclaims and set-offs must be given. 
Furthermore, in the absence of a blind ad- 
herence to the precedents, just as much tech- 
nical skill is required to state the required 
notice and the particulars as is necessary to 
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draft a Statement of Claim or special in- 
dorsement. 


39. Same—Agreed Issues.—An action 
may go to trial without pleadings because 
the parties have agreed upon the question 
of fact or of law to be submitted. 

Under O. 34, r. 9, after the writ of sum- 
mons has been issued, the parties may by 
consent obtain an order to proceed to trial 
upon a question of fact, the statement of 
which is mutually agreed upon between 
them and incorporated in what is technically 
called ‘‘an issue,’’ the form of which is 
given in Appendix B, No. 15, of the rules, 
which, after the caption simply recites that 
whereas A. B. affirms and C. D. denies (the 
question or questions of fact are here 
stated), and it has been ordered by 
that the question shall be tried (with or 
without a jury), therefore let the same be 
tried accordingly. The order, in practice, 
is made by the Master. 

Similarly, but after a cause or matter has 
been brought into court on the facts, the 
parties may, under O. 34, r. 1, state an 
agreed ‘‘special case’’ containing such facts 
and documents as may be necessary to en- 
able the court to decide the questions raised 
thereby. The statement must be concise and 
must be divided into paragraphs, numbered 
consecutively. The court may draw from 
the facts and documents stated any infer- 
ence, whether of law or fact, which might 
have been drawn therefrom if provided at 
a trial. This practice is familiar to the 
lawyers of this country, but in England, as 
here, such special cases are rare. 

By O. 33, rr. 1 and 2, questions of fact 
arising in an action may, by order, be pre- 
pared and submitted for determination. 
These usually are collateral to the main 
questions of fact and are such as the deter- 
mination whether a certain person was a 
member of a firm at the time the contract 
sued upon was made; or, whether a person 
is liable who has been summoned as a gar- 
nishee in an action in which the liability 
of the defendant is the principal question. 


40. Same — Miscellaneous Ways of 
Bringing Claims Into Court.—Bearing in 
mind (1) that appearance is a procedural 
step separate from any pleading or other 
means of stating a claim; and (2) that, ex- 
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cept in the six classes of cases to recover a 
debt or liquidated demand or to obtain the 
possession of real property, leave to plead 
must first be obtained; and (3) that on the 
hearing of the Summons for Directions an 
opportunity is afforded the Master to hear 
the parties state their respective claims and 
thus to ascertain what is in issue, it is pos- 
sible to understand that the Master may find 
it unnecessary to require a specific statement 
of all the ultimate facts on either side, 
especially that of the plaintiff, for the simple 
reason that the oral statements at the hear- 
ing of the Summons for Directions show 
that most of these facts are not in dispute 
and that those that are in contention are well 
defined, or, if not well defined, that they 
may be easily and simply stated in an in- 
formal way. He may see that the disputed 
facts are already sufficiently given for trial 
purposes in letters that have passed between 
the parties, or by the special indorsement 
and the defendant’s affidavit of a meritori- 
ous defense under QO. 14, r. 1, or by affi- 
davits where there has been an application 
for an interim injunction. If so, he may 
order these to stand as the statements of the 
disputed facts, or he may note the questions 
of fact himself or order the parties to do so, 
or require one of them to write a letter to 
the other embodying. such questions. In 
the Commercial Court, the latter is fre- 
quently ordered by the judge (Mathew, 
Practice of Commercial Court, 45). Though 
the writer has never seen it so stated, an 
examination of the machinery for stating 
the claims of the parties justifies the gen- 
eralization that it is the principle of English 
procedure to secure the transfer to court or 
when all the ultimate facts are stated, to 
narrow the issues to those that were actually 
in controversy between the parties prior to 
the institution of the action. In other words, 
English Procedure seeks to settle actually 
existing controversies and«not to develop 
new ones. It sometimes happens, however, 
thate there was no pending controversy be- 
cause the defendant is ignorant of the facts, 
or that the cireumstances were such that no 
controversy was developed, or that one of 
the parties did not have sufficient time and 
opportunity to review the facts so as to take 
issue théreon, even though prior to the ac- 
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tion he had disputed only certain of the 
facts. In such instances and classes of cases 
the parties ought, and in the English prac- 
tice are required, to state all the facts so 
that issue may be taken on their existence 
or on the law thereof so far as reasonably 
may. 


41. Same—Particulars.—Particulars are 
either tabulated in the special indorsement, 
pleading, or other written means of stating 
the claim, or given in a separate paper 
termed ‘“‘particulars.’’ The defendant may 
give his ‘‘defense’’ or ‘‘counterclaim’’ with- 
out waiving his right later to demand par- 
ticulars from the plaintiff, who may like- 
wise make a similar demand of the defend- 
ant. These applications will be heard and 
determined at the hearing of the Summons 
for Directions or an application for sum- 
mary judgment (1914 Ann. Prae. 332) 
which, coming on as a regular step in the 
procedure, avoids much of the delay due to 
the irregular proceedings of the practice in 
the United States, such as a ‘‘motion to 
make more definite.’’ If no pleading or 
special indorsement has been delivered prior ° 
to the hearing of the Summons for Direc- 
tions, and pleadings or other means of stat- 
ing the respective claims ordered at the 
hearing are vague or general in their terms, 
the party desiring particulars may give two 
days’ clear notice thereof and secure the 
appropriate order (O. 20, r. 5). 

The substance of the particulars may be 
divided into three classes, namely (1) The 
enumeration of acts which particularize the 
ultimate facts; (2) Items of expense, loss, 
or of special damage; and (3) In eases of 
misrepresentation or of contract, whether 
the acts constituting these were written or 
oral (O. 19, r. 6). The last is no doubt due 
to a rule which permits the adversary party 
to demand discovery of documents where 
these are a part of his own case. If the 
particulars are necessary in order that the 
adversary may properly prepare for trial, 
they must be given even though they disclose 
some portion of the party’s evidence. The 
specific provision of the rules which re- 
quires particulars is as follows: 

“In all cases in which the party pleading 
relies upon any misrepresentation, fraud, 


breach of trust, wilful default, or undue in- 
fluence, and in all cases in which particulars 
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may be necessary beyond such as are exem- 
plified in the forms aforesaid, particulars 
(with dates and items if necessary) shall be 
stated in the pleading; provided that, if the 
particulars be of debt, expenses or damages, 
and exceed three folios, the fact must be so 
stated with a reference to full particulars al- 
ready delivered or to be delivered with the 
pleading’ (O. 19, r. 6). 

The purpose of the rule is to prevent sur- 
prise at the trial, but it has the added ad- 
vantage of narrowing the issues, and it has 
therefore been judicially declared that par- 
ticulars should be encouraged (Odgers, 
Plead. & Prae. 182). They are ordered 
much more frequently than they were be- 
fore the Judicature Act. Failure to furnish 
necessary particulars subjects the offending 
party to costs (Same 119). 


42. Same—Third Party Procedure.— 
Third party procedure is designed to pre- 
vent a multiplicity of suits in cases where 
the defendant seeks to secure contribution 
or indemnity from some third person not a 
party to the claim as between the plaintiff 
and defendant (O. 16, r. 48). The addition 
of the stranger to the proceedings must not 
prejudice or embarrass the plaintiff in the 
preparation or presentation of his claim 
(Cotton, J., in Carshove v. N. W. Ry. Co., 
39 C. D. 346, C. A.), but must be connected 
with the subject matter thereof (J. A. 1873, 
D. 24, s. 3), and the situation must be such 
that all questions can finally be determined 
in the action (Baxter v. Franee (1895),-1 
Q. B. 445). 

It is available in three situations: (1) 
Where there is a counterclaim against the 
plaintiff and some third person not already 
a party (Levi v. Anglo-Continental, ete., Co. 
(1902), 2 K. B. 481, A. C.; (2) Where the 
defendant is a surety and he seeks contribu- 
tion from a co-surety (Odgers, Plead. & 
Prac. 233), who is not a neéessary party 
defendant to the action; and (3) Where the 
defendant, sued on contract, is really the 
agent of another, from whom he seeks in- 
demnity (Same). 

The defendant, serving a third party no- 
tice, is in effect an actor’ or plaintiff, and 
the third party may counterclaim against 
him (Borough v. James, W. N. (1884) 378), 
but he cannot do so against the plaintiff 
(Eden v. Weardale & Co., 28 D. C. 333). 
He may, however, support the defendant’s 
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counterclaim and (Norns v. Braxley, 36 L. 
T. 409) on admission of his right to indem- 
nify or contribute (O. 16, r. 53) may be 
given the conduct of the defense, but as 
against the plaintiff, he is limited to the 
defenses or claims raised by the defendant, 
though as against the defendant he may 
raise any defense not raised by the former, 
or as which he was barred (Callender v. 
Hallingford (1884), 32 W. R. 491). 

The stranger is made a third party by 
notice from the defendant, which must be 
served and filed. The notice, following offi- 
cial forms as nearly as possible, states the 
nature and grounds of the claim of the de- 
fendant against the third party, and is ae- 
companied with a copy of the plaintiff’s 
Statement of Claim, or, if none, with a copy 
of the writ of summons in the action, so 
that, if specially endorsed, the third party 
is informed of the claim against the de- 
fendant, or he is given notice thereof in some 
of the other methods by which notice is 
given the defendant. If the third party de- 
sires to defend against the claim of the plain- 
tiff or of the defendant, he must enter his 
appearance. In default of appearance, 
judgment may be taken against him by the 
defendant, whether the latter suffers judg- 
ment by default on plaintiff’s claim, or is 
defeated on the trial. In the former eir- 
cumstances, the defendant must either have 
satisfied the judgment against himself or 
must have obtained leave to enter judgment 
to the extent of the contribution or indem- 
nity claimed. The court or judge may, how- 
ever, set aside or vary such judgment upon 
such terms as may be just. If the third 
party appears, the defendant giving the 
notice, may apply for directions, if made 
prior to a time when it-is possible to try 
the action between the plaintiff and defend- 
ant and if the court, judge or master is 
satisfied that there is a question between the 
defendant and the third party that can be 
conveniently litigated in the action, he may 
order the same to be tried in such marner, 
at or after the trial of the action, as such 
judicial officer may direct; and if not so 
satisfied, he may order such judgment in 
favor of the notifying defendant as the na- 
ture of the case may require (O. 16, rr. 48- 
53), which may include a summary judg- 
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ment against the third party. (Gloucester- 
shire B. Co. v. Phillips, 12 Q. B. D. 536.) 

The third party who is entitled to con- 
tribution or indemnity from some fourth 
person may make him a party under the 
same conditions and limitations as applied 
to such third party (O. 16, r. 54A). 

It is contended that the machinery pro- 
vided for third party proceedings ‘‘does not 
work very satisfactorily ; and the rights and 
liabilities of such third persons, when 
brought in, are not very clearly defined’’ 
(Odgers, Plead. & Prac. 233). This seems 
hardly justified by the cases, and since the 
eourt, judge or master may order separate 
trials of the issues, the delay and costs in- 
cident to proceedings subsequent to the ac- 
tion between the original parties may be 
avoided where the rights and liabilities are 
clearly defined in the issues made. Since 
permission to proceed is so much within 
judicial discretion in each particular case 
so that the rights and liabilities may be re- 
quired to be well defined, the procedure 
might be well adopted in this country. Its 
advantages are: (1) the prevention of mul- 
tiplicity of suits; (2) the opportunity of 
the third party, by leave, to defend and 
thus avoid possibility of defense of negli- 
gence or of collusion were he to be sued sep- 
arately; and (3) summary judgment where 
there is not a substantial claim by the third 
party. 


43. Same — Specific Denials.—General 
denials are abolished, and, instead, the deny- 
ing party, except when representing an in- 
fant, lunatie or person of unsound mind not 
so found by inquisition, ‘‘must deal specific- 
ally with each allegation of fact of which he 
does not admit the truth, except damages’”’ 
(O. 19, r. 17). Otherwise they will be 
deemed admitted (O. 19, r. 13). 


General denials are objectionable, because 
at the proceedings to prove such facts as the 
denying party has good reason to believe 
ean be proved general denials: 


1. Impose the additional burden of prov- 
ing facts which defendant has no intention of 
disproving; 

2. Consume extra time and attention at the 
trial to the wearying of the court, jury, coun- 
sel, and witnesses, and to consequent inter- 
ference with that concentration of mind neces- 
sary to the determination of the real facts in 
controversy; 
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3. Add to the expense (Lever Bros. v. Asso. 
Newspapers (1907), 2 K. B. 628); 

4. Afford an opportunity to the denying 
party to “lie in wait’’ for possible errors in 
proof of such facts; 

5. Are an education in deceit, to the cheap- 
ening of the legal profession and of the courts 
in the estimation of litigating laymen, and an 
encouragement to the breach of that good faith 
which professional ethics demand of the 
lawyer. 

In England, obedience to the rule requir- 
ing specific denials, is secured by the im- 
position of costs upon the party who, with- 
out reasonable excuse, either asserts or de- 
nies a fact (O.-65, rr. 27 (9.20). 
graph on Costs.) 

‘‘When dealing with matters of induce- 
ment or any other allegations which do not 
go to the gist of the action, it is sufficient 
in practice to plead that ‘the defendant 
denies each of the allegations contained in 
paragraph 2’’’ (1914 Ann. Prae. 344, on 
**Must Deal Specifically’’). 

It was clearly the intention of the fram- 
ers of the Judicature Act and of the rules 
that the pleader should frankly admit those 
facts which he did not intend to controvert, 
but the advantages of cross-examination un- — 
der the English rule of evidence that the 
person placed upon the stand is a witness 
for all purposes tempt counsel to denials in 
the hope of securing the cross-examination 
of a witness for purposes other than the 
mere proof of the fact denied (Odgers on 
Plead. & Prac. 153). Where the rule of 
evidence is otherwise, this temptation does 
not obtain but may lead to wrangles and ap- 
peals because the questions on cross-examina- 
tion were not proper for such purpose. Fur- 
thermore, because the facts at the time of 
pleading are often not thoroughly sifted, 
counsel and solicitors fear to make express 
or implied admissions and therefore deny, 
when they should not. The eure for this 
is to be found in the rules which penalize 
inexcusable denials by the imposition of 
costs (QO. 21, r. 9), but it seems that the 
officials are somewhat lax in enforcement 
(Odgers, 154), a fault that is due to human 
agencies and not to rules, and one that may 
be cured by proper supervision. 


see para- 


44. Elimination of Ultimate Facts from 
Issue.—One of the most prolific sources of 
complaint is the opportunity which the ad- 
versary party has to require the party alleg- 
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ing the facts to prove each of them, although 
it may happen, as it often does, that the 
evidence known to each party shows that 
there is no reasonable doubt about the exist- 
ence of a number of such facts. Under the 
usual rules of practice in the several juris- 
dictions in the United States, the affirmative 
party may thus be put to formal proof of 
each one of his ultimate facts with the con- 
sequence of loss of time, the creation of 
extra expense, and of opportunities for the 
commission of error during the taking of the 
evidence to establish ultimate facts which 
the denying party knows full well are true. 


English procedure is marked by the redue- 
tion in the number of issues of ultimate facts 
for trial. This is accomplished by means of 
the following: 


1. The requirement that denials must be 
specific (O. 19, r. 17); 

2. Implied admissions by failure to deny 
(©. 19,4. 33): 

3. Express admissions made voluntarily (O. 
$2;.¢. i): 

4. Written admissions made otherwise than 
in a pleading and induced by a written notice 
to admit the existence of documentary evi- 
dence (O. 32, r. 2); 

5. Written admissions secured by specific 
demand in writing served not later than nine 
days before the day of notice of trial (O. 32, 
S.. 43: 

6. Admissions induced in consequence of 
evidence secured by interrogatories (O. 31, r. 
1); 

7. Admissions induced in consequence of 
evidence secured by an application and: order 
for the Discovery of Documents (O. 31, r. 12): 

8. Admissions. induced in consequence of 
an application and order for Inspection of 
Real or Personal Property (O. 50, r. 3); 

9. In actions to recover a debt, liquidated 
demand, the recovery of possession of land, 
elimination of facts from issue where applica- 
tion for summary judgment’ has induced an 
affidavit of merits of the defense (O. 14, r. 1). 


These devices operate as ‘‘screws’’ to com- 
pel the adversary either to make admissions 
in his pleading or in writing later, the force 
applied being ‘‘costs’’ against the offend- 
ing party who, without reasonable excuse, 
puts his opponent to the expense and trouble 
of proving the ultimate facts called for (see 
Costs, post.). But in practice, admissions 
in pleadings, at least, have not been secured 
to the extent that the rules contemplate, for 
the reason that the taxing masters seem to 
discourage the allowance of costs for the 
thorough preparation of the case on the facts 
at the time that pleadings may be ordered, 
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and, of course, admissions cannot safely be 
made without full investigation by the solici- 
tor so that he may instruct counsel. It is 
stated that the amount of costs allowed for 
Instructions for Defense and Reply is wholly 
inadequate to recompense the solicitor for 
the time and trouble required to ascertain 
the evidence so as to instruct counsel at the 
time of pleading as to admissions that ought 
to be made. The remedy, of course, is to 
encourage the early and thorough prepar- 
ation of the case. 


45. New Trial—Further Reduction in 
Number of Issues.—Order 39, rule 7, states 
that ‘‘A new trial may be ordered on any 
question without interfering with the find- 
ing or decision upon any other question.’’ 
Under this provision, where the facts have 
all been settled by admissions and express 
findings or answers to special questions, the 
weary round of a retrial of all the facts may 
be avoided and the subsequent hearing or 
trial may be limited to such facts as were 
prejudicially affected by the error com- 
plained of. Once again, this saves time, 
simplifies the issues, and avoids possible er- 
rors as to ultimate facts which have already 
been settled without prejudice to the com- 
plaining party. 

Under this rule, a new trial may be or- 
dered as to one party and not as to others, 
where the latter were not prejudicially af- 
fected by the error (Purnell v. G. W. Ry. 
Co., 1 Q. B. D. 636). 


46. Mistrials—Further Reduction in the 
Number of Issues.—And it was decided in 
Marsh v. Isaaes, 45 L. J. C. P. 505, that 
under this rule (O. 39, r. 7, above), the 
judge might accept the verdict of a jury on 
those issues as to which it agrees and dis- 
charge the jurors on the others, leaving the 
parties to do as they please as to the latter, 
as to which a new trial might be ordered. 

It not infrequently happens that a stub- 
born juror disagrees only as to one of the 
facts and is willing to return a special ver- 
dict as to the others. Under the rule an- 
nounced by the above decision, the second 
trial would be limited to the fact or facts 
as to which the jury disagreed. 


47. Discovery of Facts and Documents. 
—In English procedure, Discovery is a 
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method by which one may compel an adver- 
sary party to give or to permit the inspec- 
tion of written information that may serve 
to advance one’s case or to damage that 
of the adversary, or that may fairly lead 
one to a train of inquiry which may have 
either of these two consequences. But Dis- 
eovery for the purpose of impeaching or 
destroying the adversary’s case does not 
give one the right to compel the adversary 
to disclose his evidence. The claims for im- 
munity from answering are similar to those 
which prevail in this country. 

At the present time, it is not usual to 
permit Discovery until after the issues are 
made up, or at least until the defendant has 
plead or otherwise presented his Defense 
(1914 Ann. Prac. 488), though some of the 
earlier cases held otherwise. 


Discovery differs from another procedural 
devite—Demand for Admissions—in that it 
seeks evidence in support of the ultimate 
facts in issue, while the Demand for Ad- 
missions asks that the adversary admit the 
existence of the ultimate facts demanded. 

The proceeding takes two forms: (1) Dis- 
covery and Inspection of Documents, and 
(2) Discovery of Facts. The first may arise 
from any one of the following situations: 


1. Because one’s adversary, in his pleading, 
bill of particulars, or affidavit, has referred to 
a document. One may thereupon give writ- 
ten notice that he wishes to inspect and take 
a copy thereof (O. 31, r. 15); 

2. One may, by affidavit, assert that his 
adversary has in his possession a certain de- 
scribed document, state facts to show that this 
document is material to the affiant’s side of 
the case, and demand that the adversary by 
affidavit state whether he has or has ever had 
such writing in his possession. If the adver- 
sary admits having or having had it, then one 
may give notice that he desires to inspect and, 
possibly, take a copy thereof; 

3. One, without having knowledge of any 
particular document, on a Summons for Direc- 
tions may apply to the Master for an order 
directing his adversary to state in an affidavit 
what documents are or have been in his pos- 
session or power relevant to the matters in 
question in the action (O. 31, r. 12). Subse- 
quently, such documents as have been listed 
may be ordered produced. 


Discovery of Facts may, by leave of court 
or judge, be obtained by written interrog- 
atories. These do not form a part of any 
pleading, as was formerly the practice in 
Equity, but are separate. The admissions 
thus obtained often save the trouble and ex- 
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pense of preparing for the trial of some or 
all of the ultimate facts in issue. 

Since Discovery might become oppressive 
and be used improperly, its allowance is a 
matter of judicial discretion. 

The following features of the practice in 
connection with this device to obtain evi- 
dence are to be especially commended: 


1. The conciseness of the official forms pre- 
scribed for the demand and for the answers 
thereto, of which the following in use for the 
Discovery of Facts are examples: 


“Notice to Admit Facts. 
(Heading) 

Take notice that the (party applicant) in 
this cause requires the (adversary party) to 
admit, for the purpose of this cause only, the 
said several facts, saving all just exceptions 
as to the admissibility of such facts as evidence 
in this cause. 

Dated, ece. 

G. D., solicitor (or agent) for (party appli- 
cant). 

To E. F., solicitor (or agent) for the (ad- 
versary party). 

The facts, the admission of which are re- 
quired, are: 

1. That John Smith died on January 1, 
1890. 

2. That he died intestate. 

3. That James Smith was his only lawful - 
son. 

4. That Julius Smith died on April 1, 
1896. 
5. That Julius Smith was never married.” 


The document, under oath, in answer to 
the above, is as follows: 


“Admission of Facts, pursuant to Notice. 
(Heading) 


The (party answering) in this cause, for 
the purpose of this cause only, hereby admits 
the several facts respectively hereunder speci- 
fied, subject to the qualifications or limitations, 
if any, hereunder specified, saving all just ex- 
ceptions to the advisability of any such facts, 
or any of them, as evidence in this cause. 

Provided that this admission is made for 
the purpose of this action only and is not an 
admission to be used against the (party an- 
swering) on any other occasion, or by any one 
other than (the party applicant). 

Delivered, etc. 

E. F., solicitor (or agent) 
answering). 


Facts Admitted: 


for the (party 

Qualifications or Limi- 
tations, if any, 
subject to which 
they are admit- 
ted: 

1. That John Smith, 1. 
died on January 1, 


1870. 

2. That he died in- 2. 
testate. 

3. That James) 3. But not that he 
Smith was his lawful| was his only lawful 


son. son. 
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4. That Julius 4. But not that he 


Smith died. died on April 1, 1876. 
5. That Julius, 5. 

Smith never was mar-)| 

ried. 


2. The right of the court or judge (which 
expression always includes the Master, unless 
otherwise apparent) to inspect any document 
for the purpose of deciding the validity of the 
claim of privilege (O. 31, r. 19a (2). 

3. When discovery is resisted, the power 
of the court or judge, if satisfied that the 
discovery or inspection depends upon the de- 
termination of any issue of matter in dispute 
should be determined before deciding the right 
to discovery or inspection, to order the deter- 
mination thereof first and to reserve the ques- 
tion as to the discovery or inspection (O. 31, 
Tr. 20); 

4. The penalty for failure to comply with 
any order to answer or give discovery or in- 
spection; for the offender is not merely for- 
bidden to use the document in his own behalf, 
but is subject to attachment and may have his 
action dismissed, if a plaintiff, or his defense 
struck out, if a defendant (O. 31, r. 21). The 
solicitor who has negligently failed to give 
notice to his client of any order is also liable 
to attachment (O. 31, r. 23); 

5. The abolition of formal exceptions to 
the sufficiency of any affidavit in answer, the 
objection now being made by a motion or 
summons, stating the objection (O. 31, r. 10); 

6. The security against abuse of Discovery 
by the requirement of a deposit or security 
for costs (O. 31, r. 25), and the heavy costs 
and expenses allowed under the English rules 
(see Costs—Weight, post.).’’ 


48. Demand for Admissions.— Ultimate 
facts may be eliminated from the trial by a 
Demand for Admissions, which is rendered 
effective by the penalty for unreasonable re- 
fusal, namely, the weight of costs that may 
be imposed (see par. Costs—Weight, post.). 
The rule, as far as pertinent here, reads as 
follows: 


“Any party may, by notice in writing, at 
any time not later than nine days before the 
day for which notice of trial has been given, 
call on the other party to admit, for the pur- 
pose of the cause, matter, or issue only, any 
specific fact or facts mentioned in such notice. 
And in case of refusal or neglect to admit the 
same within six days after service of such 
notice, or within such further time as may be 
allowed by the court or a judge, the cost of 
proving such fact or facts shall be paid by the 
party so neglecting or refusing, whatever the 
result of the cause, matter, or issue may be, 
unless at the trial or hearing the court or a 
judge shall certify the refusal to admit was 
reasonable, or unless the court or a judge shal 
at any time otherwise order or direct . . .” 
(O. 32, r. 4). 


A party may also demand that his adver- 
sary admit the existence of any described 
document (O. 32, r. 2), saving all just excep- 
tions as to its admissibility in evidence. 
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49. Absence of Certain Hindrances in 
the Selection of Juries.—Though the right 
exists to challenge the array or any person 
on the particular panel, there is rarely an 
examination of jurors in open court. Con- 
siderable time is thus saved in the actual 
trial of the case over the time sometimes 
consumed in the various jurisdictions of the 
United States. This may be because there 
is an absence in England of certain reasons 
existing in the United States for the exami- 
nation of jurors touching their qualifica- 
tions to sit in the particular case to be tried. 
These are: 


1. Lack of prior knowledge or of informa- 
tion causing the formation or expression of 
an opinion. 

This is due largely to lack of newspaper 
publicity about the the details of occurences 
likely to cause litigation. There is consider- 
able difference between English and American 
newspapers as to what constitutes ‘‘news,”’ 
especially in local matters. Whether this is 
due to a difference in standards or to a dif- 
ference in the contempt and libel laws of Eng- 
land and the various American jurisdictions, 
it is unnecessary to state. 

Then, again, as elsewhere stated, local liti- 
gation is small in volume, most of the con- 
tentious litigation being tried in London, where 
jurors are not apt to have any previous infor- 
mation about the case at bar. 

2. The lack of racial, class or other feeling 
due to calling, line of business, or incorpora- 
tion. 

It would be absurd to say that there are no 
prejudices among the English people, but they 
are less emotional than are we; they have 
great respect for law and the legal duties to be 
performed by jurors; and they are homogene- 
ous. 

3. The elimination of a class of undesir- 
ables by property and residential require- 
ments. 

The property requirements would seem low 
to a citizen of this country, but if these were 
raised in this country to correspond with the 
difference in the opportunities afforded in the 
two countries (England and the United States) 
to industrious persons, the courts of our vari- 
ous jurisdictions would be freed from consider- 
able undesirable material, particularly in our 
large cities. 

There are two classes of jurors, common and 
special, differing in the qualifications required. 
Special jurors must either be entitled to be 
called ‘“‘esquire,’’ or a higher degree than 
esquire, or a ‘“‘banker,’’ or a “‘merchant,”’ or 
possess a much’ higher property rating than 
do persons eligible only as common jurors. A 
“special jury’’ may be obtained by paying the 
“special jury” fees of $5 per juror per day as 
against 25 cents per day for common jurors. 
But persons who are eligible as ‘special’ 
jurors are subject to be drafted on the ‘‘com- 
mon” jury. 


The writer heard of cases where it would 
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have been well had counsel examined indi- 
vidual jurors. In one ease, a criminal one, 
a near relative of the accused was one of 
the jury. Counsel on each side was unaware 
of this until after the trial was over and 
the accused acquitted. 


There has been considerable dissatisfac- 
tion with the manner in which the jury lists 
were made up and an inquiry was made and 
published in 1913 by a Departmental Com- 
mittee appointed to inquire into and report 
upon the Law and Practice with regard to 
the constitution, qualifications, selection and 
summoning, ete., of juries. It is unneces- 
sary to discuss here the recommendations of 
that report. 


50. “Leading Questions.”—A trial may 
be and often is shortened by means of so- 
called ‘‘leading questions,’’ which are not 
really such in the technical sense, as the 
evidence thus elicited is not upon the facts 
in issue, though it might refer to material 
facts in the case which have been eliminated 
from issue by express or implied admissions. 
In form, the ‘‘question’’ is usually a state- 
ment of the examining barrister with an 
interrogatory requiring the witness to an- 
swer affirmatively or negatively to the facts 
stated. In substance, it may consist of any 
and all of the following classes of eviden- 
tiary facts: 

1. Such as serves to identify the witness, 


by name, residence, business, or occupation, 
and the like; 

2. Such as relates the witness to his sub- 
sequent evidence on the facts in issue. This 
is not objected to if the opposing counsel 
knows or has good reason to believe that it is 
true; as that the witness was at a certain place 
at the time of the incident in position to see 
or hear the evidentiary facts he is about to 
give on the facts in issue. 

3. Such as relates to material facts ad- 
mitted but which must be given in order that 
the jury and court may be acquainted with 
the circumstances in order to understand the 
relationship or importance of the evidence re- 
lating to the facts in issue. 


The collection of this ‘‘introductory’’ and 
‘‘eollateral’’ evidence saves time and ex- 
pense by the omission of separate questions 
and answers and by the conciseness of a 
narrative made by a trained individual, such 
as the advocate should be and often is. 

The use of the ‘‘leading’’ question rests 
upon sufferance of the opposing counsel, who 
may insist upon question and answer in the 
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form required for evidence concerning the 
facts in issue. And if the examiner inad- 
vertently or intentionally slips into his 
‘‘leading’’ question evidence on any fact in 
issue, he will be stopped by opposing coun- 
sel, who first makes his objection in an 
‘‘aside’’ for the examiner’s ear alone; but 
if the latter persists, a formal objection is 
then made for the ruling of the court. 
Wrangles between counsel as to this matter 
are not infrequent, but in spite of these, the 
‘leading question’’ is a means by which 
time is saved. 


The following is an example of such a 
question in an action for personal injuries, 
where the fact of the injury is admitted, but 
the negligent act denied: 


Q. “Your name is John Doe, living at 
————_; you are a painter by trade, and on 
May 1, 1914, you were on the Strand opposite 
the Law Courts and you saw the accident 
when the plaintiff was run over by the de- 
fendant’s bus, and you helped to pick the 
plaintiff up and carry him from the roadway?”’ 


A. “Feat wwe.” 


51. Ultimate Facts Found Expressly. 
—-Although it may be left to the jury to re-° 
turn a general verdict or to the court to 
make a general finding in favor of one of 
the parties, it is the custom to have all the 
ultimate facts in issue found expressly, so 
that these, together with those admitted, 
enable the trial and appellate courts to draw 
such conclusions as may be the law. This 
practice has four advantages: 

1. It permits the appellate courts to de- 
clare the law on the merits of the case without 


the necessity of a new trial, if there is no pre- 
judicial error in the procedure; and, 

2. If such procedural error is committed, 
the new trial may be limited to such issues 
of fact as are affected by the error; and, 

3. In the form of written special ques- 
tions, the issues are so well defined that the 
deliberations of the jury are given definite 
guides for discussion; and 

4. The influence of sentiment or prejudice 
and of a desire to apply what the trier of fact 
thinks the law ‘“‘ought to be,’’ both of which 
are so often disguised under a general verdict, 
are swept away, and the trier of fact is pinned 
down to the consideration of the evidence on 
the facts submitted. 


These special questions, with their an- 
swers, are in substance the same as a special 
verdict, but are less troublesome to draft 
and less confusing in their consideration in 
the jury room or box. They are drawn by 
the court, but either party may ask the sub- 
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mission of other questions. They are gen- 
erally few in number, owing to the admis- 
sions obtained by means already described, 
and they are not to be confused with ‘‘spe- 
cial questions’? known to the practice of 
some of the American jurisdictions. The lat- 
ter relate directly to collateral matters in 
the case and are often confusing because of 
their number as well as of the adroitness 
with which they are drawn. 


52. Judge’s Notes.—There are no offi- 
cial shorthand reporters to take the evi- 
dence, but the judge makes notes. From 
these the trial judge sums up the evidence 
to the jury, and when any question of fact 
is involved in an appeal, as to any oral 
evidence, three copies of the judge’s notes 
(O. 58, r. 11b) are obtained from the Seriv- 
enery Department on proper application 
therefor and transmitted by the judge’s 
clerk to the proper officer for use in the 
Court of Appeal. 


The taking of notes by the trial judge 
necessarily retards the trial, but on the 
other hand, the very deliberateness allows 
time for the digestion of the evidence by the 
court and jury. In the important trials, 
however, the parties agree upon some short- 
hand reporter to take the testimony, for 


their own use, and on appeal, these tran- » 


scripts may be read by a party as his im- 
pression of what took place, the court assum- 
ing that the judge’s notes rightly represent 
the whole effect (Laming v. Gee, 28 W. R. 
217). The shorthand writer’s notes may be 
used to supplement the notes of the judge 
(Orr, ete., v. Johnstone.& Co., 13 C. D. 450), 
but they cannot be used in place thereof, 
unless the judge has agreed that this may be 
done (1914 Ann. Prae. 1687). There has 
been considerable agitation for official short- 
hand reporters instead of note taking by 
the judge, but without result so far. 


53. Judgments—Flexibility, Adaptabil- 
ity, and Speed.—To permit the joinder of 
causes of action and of parties for the pur- 


' pose of saving the time, expense and effort 


incident to a multiplicity of suits, any num- 
ber of judgments, without regard to their 
kind or logical relationship, may be obtained 
in the same action; and, as to parties, judg- 
ment may be awarded ‘‘against such one or 
more of the defendants as may be found to 





OF THE 


be liable, according to their respective lia- 
bilities,’’ which may be joint, several, or in 
the alternative (O. 16, r. 4). 


In contested case, to avoid delaying judg- 
ment upon such causes of action as are 
uncontested, or upon contested severable 
parts of certain kinds of causes of action, or 
against such defendants as default, the en- 
try of judgment need not await the deter- 
mination of the action as to the other claims, 
or severable parts thereof, or as to the re- 
maining defendants. Judgment early in the 
progress of the action affords an opportun- 
ity to secure the satisfaction of an execu- 
tion, where the delay incident to the remain- 
der of the action might result in the return 
of an execution unsatisfied. It might seem 
that this practice would result in defenses 
instead of defaults, but heavy costs deter, 
unless there is a reasonable chance to suc- 
ceed upon the particular issue made. The 
award of judgment in such instances is 
either final or interlocutory, dependent upon 
the nature of the claims, which are divided 
into the following classes: (1) Debt or 
liquidated demand; (2) Pecuniary damages 
or claims for the detention. of goods, with 
or without pecuniary damages; (3) Recov- 
ery of lands, with which may be joined 
claims for mesne profits, arrears of rent, 
double value, or damages for breach of con- 
tract or wrong or injury to the premises 
claimed; (4) All other kind of claims. 


In actions for (1) debt or liquidated de- 
mand, or (3) for the recovery of land, 
where there has been a joinder of several 
causes of action or of defendants, final judg- 
ment on uncontested claims or on the un- 
contested severable parts of such claims, or 
against such defendants as are in default of 
appearance or of pleading, need not wait 
upon the final determination of the action 
as to the contested claims or parts thereof, 
where severable, or as to the contesting de- 
fendants (O. 13, rr. 3, 4, 8; O. 14, rr. 4, 5; 
O. 27, rr. 2, 3,9). Execution may, by leave 
of court or judge, issue forthwith, without 
prejudice to the right of the plaintiff to pro- 
ceed upon the other claims or items thereof, 
or against the remaining defendants (same). 

On claims for (2) pecuniary damages 
only, or for the detention of goods, with or 
without a claim for pecuniary damages, in- 
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terlocutory judgment may be entered 
against such defendants as fail to appear or 
to plead after appearance, with an assess- 
ment of damages at the time of the trial 
against the remaining defendants, unless the 
court or judge otherwise direct (O. 13, r. 6; 
O. 27, r. 5), which he my do if there be 
danger of losing satisfaction of an execution. 


If claims for a debt or liquidated demand 
be joined with one for pecuniary damages, 
or for the detention of goods, final judg- 
ment, by leave, under the above circum- 
stances may be entered and execution issued 
on the judgment for the debt or liquidated 
demand, and an interlocutory judgment be 
taken with assessment of damages, as when 
the claims had been separately sued upon 
(O. 13, r. 6; O. 27, r. 7). . 

Similar rules apply, under similar cir- 
cumstances of default, in case of joinder of 
a claim for recovery of land with claims for 
mesne profits, arrears of rent, double value, 
or damages for breach of contract or wrong 
or injury to the premises, final judgment 
being entered and execution issued for the 
possession of the land and interlocutory 
judgment with assessment of damages as to 
the other claims (O. 13, r. 9; O. 27, r. 8). 


In all other claims, if there is default of 
appearance or of pleading, on the part of 
one or more defendants, and the claims as 
to him or them are severable from the 
claims against the contesting defendants, 
motion for judgment must be made. This 
will be set down and heard at once or may 
be determined at the time of the trial 
against the contesting defendants, as the 
necessity of early execution may require (O. 
13, r. 12, and O. 27, rr. 11, 11a). 

As to joint contractors, by the combined 
effect of these rules, where they are ‘‘ joined 
as defendants in the action, and all are be- 
ing pursued to judgment, neither judgment 
in default of appearance against some, or 
default of defense against some, or judg- 
ment under Order 14 against some (i. e., the 
order permitting summary judgment where 
defendant does not or cannot make affidavit 
of apparent defense to a claim for a debt or 
liquidated demand), is a bar to judgment 
after trial, or otherwise, against the re- 
mainder, for, by the rules named, any judg- 
ment in default or under Order 14, or ex- 
ecution thereon in such cases, is without 
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prejudice to (the plaintiff’s) right to pro- 
ceed with his action against the remainder’”’ 
(1914 Ann. Prac. 170). 


Where there are counterclaims, it is now, 
though it was not formerly, the practice to 
enter separate judgments on both the claim 
and the counterclaim (1914 Ann. Prac. 384; 
O. 21, r. 17). This is an advantage in the 
assessment of costs, as these do not neces- 
sarily follow any balance that might be 
struck between the amounts of the respective 
claims. (See Costs, post.) 


54. Summary Judgment—Order 14.— 
Special mention must be made of the pro- 
ceedings under Order 14, which have the 
following advantages: 


1. A speedy judgment where there is in 
fact or law no adequate defense; 

2. An early statement of ‘“defense,”’ if the 
defendant has not already delivered one with 
his appearance, for the plaintiff’s application 
for summary judgment compels the defendant 
to show a “probable defense’ at the hearing 
of the application, which may be four clear 
days after notice of the application; 

3. The discouragement of sham defenses; 
for the defendant must resist the application 
by making a prima facie showing of a “de-- _ 
fense’’ to the Master on the hearing and stand 
to be mulcted in costs if his showing is not 
meritorious; 

4. A saving of the expensive preliminaries 
to trial (Esher, in Roberts v. Plant, 14 R. 222, 
225-6; 1 Q. B. 597); : 

5. Opportunity to the Master to ascertain 
the time required for trial and possibly to 
assign to the “short cause list.”” (See Classi- 
fication of Judicial Business.) 


The procedure, however, has the follow- 
ing limitations: . 
1. It applies only to claims for a debt or 
liquidated demand or for the recovery of land; 

2. Such claim or claims must have been 
specially indorsed upon the summons; for it 
does not apply to cause of action otherwise 
brought into court, as by pleading, etc.; 

3. The plaintiff must ‘“‘verily believe’ that 
there is no defense to the action and must so 
state in his affidavit by which he makes his 
application for summary judgment; and, 

4. The defendant must have made his ap- 
pearance in the action. If appearance is not 
entered, the plaintiff proceeds to take judg- 
ment by default as in order cases. 


After the claim or claims have been spe- 
cially indorsed upon the writ of summons, 
and the defendant has made his appearance, 
the plaintiff, by affidavit of himself or of 
some other person who can swear positively 
to the facts, states the facts of his claim and 
the amount thereof, if any, and also that he 
verily believes that there is no ‘‘defense’’ 
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to the action. He then serves upon the de- 
fendant or his solicitor the application, 
which is in the form of a summons for leave 
to enter judgment, and a copy of the affi- 
davit, with exhibits, if any. This service 
must be made at least four clear days be- 
fore the date stated for the hearing of the 
application. This procedure works no 
hardship on the defendant, for he may do 
one of the following: 


1. Make technical preliminary objections 
to the form or substance of the special indorse- 
ment, as that the claim is not such an one as 
may be specially indorsed, or that there has 
been a wrongful joinder of another kind of 
claim, or that some material fact has been 
omitted. But such defects may be corrected 
by amendment at the hearing of the applica- 
tion for summary judgment, or, in case of 
wrongful joinder, ignored by the Master. 


2. File a counter affidavit of a meritorious 
defense. 

This does not require that the defendant 
prove a defense, but that he state under oath 
facts sufficient to show a “fair probability of 
defense’ (1914) Ann. Prac. 161), for ‘‘Leave 
to defend ought to be given unless there is 
clearly no defense in law such as could have 
been raised on the former demurrer to the 
plea, and no possibility of a real defence on. 
the question of fact’’ (Jacobs v. Booth’s Dis- 
tillery Co., 85 L. T. 262 H. L.). The affidavit 
must, of course, furnish particulars and not 
assert a “‘meritorious defense’’ by a vague con- 
clusion of law (Wallingford v. Mutual Soc., 5 
A. C. 685, 704). 


3. Otherwise show his good faith in his 
defense by: 


(a) An offer to bring the money, if money 
is claimed, into court (O. 14, r. 3); 


(b) ._ An affidavit of some third person as 
to the facts of a meritorious defense; 

(c) Or disclose evidence, verified by affi- 
davit, or given viva voce, to satisfy the master 
of a “fair probability’ of a defense. Oral ex- 
amination of the party is rarely exercised, as 
this adds to the expense and leads to the trial 
of actions on summons (Field in Millard v. 
Baddeley, W. N. (1884) 96). The defendant, 
or in case of a corporation, any officer thereof, 
may be ordered to attend the examination and 
to produce books, documents and the like for 
the above purpose (O. 14, r. 3c). 


Final judgment, forthwith, may be had on 
any admitted or undisputed part of the 
claim (O. 14, r. 4) and execution issued as 
stated in the preceding paragraph, and sim- 
ilar proceedings may be taken where there 
are several defendants and one default after 
appearance, or where one of several defend- 
ants is not permitted to defend (O. 14, r. 5). 
Where a counterclaim is stated, judgment is 
awarded on the claim and execution is 
stayed until the result of the counterclaim 
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(Shepard & Co. v. Wilkinson (C. A.), 6 T. 
L. R. 13). 

At the hearing on the application, the 
Master has three courses open to him. 

1. He may give leave to defend uncondi- 
tionally; 

2. Or to defend upon some such condition 
as the payment of the money, if money is 
claimed, into court, or the giving of security, 
or time or mode of trial; 

3. Or to enter judgment, which plaintiff 
may do at once. 

If leave to defend is given, the action may 
be tried (1) before a judge, or (2)*by con- 
sent of the parties, by the Master, who has 
passed upon the proceedings, or (3) also by 
consent, be referred to another master. Di- 
rections for the conduct of the action may 
be given as in other actions. 


Costs are disciplinary means by which the 
respective parties are deterred from an ap- 
plication for summary judgment or from a 
sham defense, as the case may be, and by 
rule 9a these are to be assessed on the hear- 
ing of the application or referred to the 
judge at the trial. The immediate assess- 
ment seems the better practice. 


55. Appellate Agencies.— The appellate 
courts are the House of Lords (law mem- 
bers), the Court of Appeal and the Divi- 
sional Courts of the High Court of Justice. 
To these appellate agencies may be added a 
Judge at Chambers in the High Court, to 
whom an appeal in the King’s Bench Divi- 
sion may be taken from practice and taxa- 
tion masters or who in the Chancery Divi- 
sion may review similar proceedings. It is 
unnecessary, however, to review the practice 
and procedure of each of these appellate 
agencies, as the Court of Appeal possesses 
all the features of the others best suited to 
the cause of procedural reform. 

In passing, however, it may be said that 
the otherwise excellent lega] system of Eng- 
land affords an opportunity in some cases of 
three appeals, namely, from the County 
Court to the Divisional Court, thence to the 
Court of Appeal, and thence to the House 
of Lords. In eases originating in the High 
Court of Justice only the last two are pos- 
sible. However, the cost and delay (for 


there is delay) of two or more appeals are 
such as to discourage this course, unless the 
case is very important, and the litigants are 
wealthy. The practice and procedure of the 
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House of Lords oceasions as much, if not 
more, delay than occurs in a number of the 
jurisdictions of the United States, although 
its decisions on the substantive law are, of 
course, valuable. 


56. Appeal—Advantage of Divisions of 
Court.—Under J. A. 1873, s. 4, the Court of 
Appeal must sit in at least two divisions, 
with power to form three (J. A. 1902, s. 1). 
Three judges must sit together in each divi- 
sion for the consideration of any final order, 
decree, or judgment, or two when the sub- 
ject matter is an interlocutory order, de- 
cree, or judgment. The Lord Chancellor 
has power to eall in judges of the High 
Court to sit in the Court of Appeal (J. A. 
1908, s. 6), thus avoiding any embarrass- 
ment that might arise from any vacancy or 
from absence of a regular appellate judge, 
or from his employment in one of the other 
divisions. By having three divisions, the 
court is enabled to dispose of more business 
than if there were but one division. 


57. Court of Appeal—Output.— This 
court in 1912 disposed of 765 appeals from 
final judgment, order, or decree, of which 
580 were decided, as follows: 327 judgments 
or orders were affirmed, 34 were varied, and 
193 were reversed, and 26 new trials were 
ordered. The balance of the appeals were 
withdrawn, struck out, stayed or otherwise 
disposed of (1912 Civil Judicial Statistics, 
Table 7). The annual average for the five 
years of 1908-12 was as follows: 815.6 ap- 
peals were disposed of 650.4 being actually 
decided, of which 377.8 judgments or orders 
were affirmed, 36.2. varied, and 218.8 re- 
versed, with 17.6 new trials ordered (same). 
In 1912, 375 interlocutory motions were set 
down and heard, with an average of 311.8 
for the five years of 1908-12, so that the 
total number of proceedings actually de- 
cided in 1912 was 955, with an annual aver- 
age of 952.2 for the five years of 1908-12 
(Same, Table 8). 

Of these, 60 petitions and 69 interlocu- 
tory petitions—total 129—were presented to 
the House of Lords in 1912, with an annual 
average of 98 petitions and 103.4—total 
£01.4—for the five years 1908-12 (Same, 
Table 4). 


58. Same—Time Consumed.—The time 
from the date of the action of the trial.court 
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to the decision by the Court of Appeals falls 
naturally into three divisions, viz.: that 
allowed in which to take the appeal; that 
which follows before the appeal is argued, 
and that consumed by the Court in the con- 
sideration (O. 39, r. 4; O. 58, r. 15); an 
appeal from an interlocutory order is com- 
paratively short, due to the simplicity of the 
means required to take and perfect the ap- 
peal for presentation (see Court of Appeal— 
Simple Means to take Appeal, and Same— 
Means of Presenting Question). If the ap- 
plication is for a new trial, the notice of 
motion must be served upon the adversary 
within six weeks after the trial, judgment, 
or further consideration (O. 39, r. 4; O. 58, 
r. 15); an appeal from an interlocutory 
order, or from any order, whether final or 
interlocutory, in any matter not being an 
action, within fourteen days; and all other 
appeals must be brought within six weeks, 
the last two appeals to be calculated, in case 
of an order in chambers, from the time it is 
pronounced or when the appellant first had 
notice thereof, and ‘‘in all other eases, from 
the time at which the judgment or order is 
signed, entered, or otherwise perfected, or, 
in case of the refusal of an application, 
from date of such refusal’’ (O. 58, r. 15). 
In case of an application for a new trial (O. 
39, r. 4), or of an appeal from judgment, 
final or interlocutory, or of a final order, the 
notice of motion must be given at least four- 
teen days before the application is made to 
the court, and in ease of an interlocutory 
order, at least four days. Hence, unless the 
time is enlarged or extended (O. 58, r. 15), 
the time limit for some classes of application 
and appeals is eight weeks; and in others, 
as in interlocutory orders, eighteen days. 
There being no answer briefs, counter ab- 
stracts, or the like, the respondent requires 
no additional time. If he wishes to vary the 
decision of the court below, he does not take 
a cross appeal, but merely gives notice to 
the adversary party at least eight days prior 
to the hearing, if the judgment was final, or 
two days, if it was interlocutory (0. 58, 
r. 7). 

The second period of time consumed on 
appeal, i. e., the time between the taking of 
the appeal and the argument, depends upon 
the time required for the argument of pre- 
ceding cases on the docket, for the court, as 
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a rule, does not take the third period of 
time for the consideration, but decides the 
appeal at the time of the hearing, so that 
the term of court is devoted almost entirely 
to the oral argument and immediate deci- 
sion. A few cases are taken under advise- 
ment, but only for a few days. This short- 
ness of time is due to the absence of con- 
flicting decisions, the strict adherence to 
precedent, and the skill of the judges, who, 
from long continuance in office, become 
skilled in analysis and conversant with Eng- 
lish precedents and statutes. It is difficult 
to get reliable information of the entire 
time consumed on appeal, but it may be 
stated that an appeal to the Court of Ap- 
peals is a matter of months and not years. 
In this connection, the following from the 
1912 Civil Judicial Statistics, 11, may be 
useful, though the table does not cover the 
time consumed before the appeal is taken, 
or delay, if any, by the trial court for 
further consideration, and, as stated by the 
above named report, ‘‘It is needless to say 
that in some instances appeal may have been 
delayed at the request of both the parties or 
of one of them’’ (Same, 11). 

Number of appeals to the Court of Appeal 
at the commencement of the Michaelmas Sit- 


tings, 1911 and 1912, showing the period since 
setting down. 


—1911—- ——1912—— 

¢ #33 § G3% 

: 2 $95 ¢& 20's 

Period Since E ene € Sa5 

Setting Down of Appeal. ; £07 iS 2 0% 
en GOP  vi54 oc case's 270 100 239 100 

RO UE cc occ ccnes 22 8.15 39 16.32 

2 months and under 3.... 83 30.74 67 28.03 

3 months and under 6....123 45.56 113 47.28 

6 months and under 9 35 12.96 15 6.28 

9 months and under 12... 1 37 3 1.25 

12 months and above..... 6 2.22 2 .84 


59. Same—Features Affecting Speed 
Speed and Certainty.—The following fea- 
tures of the practice and procedure of the 
Court of Appeal combine to decrease delays 
and to secure a determination of the merits 


of controversies: 

1. The power of the court, if it desires, to 
sit in not to exceed three divisions at the same 
time (J. A. 1902, s. 1), to consist of not less 
than three judges sitting together for the con- 
sideration of a final order, decree, or judg- 
ment, and of not less than two, when the sub- 
ject matter to be heard is an interlocutory or- 
der, decree, or judgment. 

2. The simple means by which the appeal 
is perfected to present questions to the court 
for consideration. 

3. The nature of the proceeding, which is 
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one by way of rehearing of the case, and not 
a proceeding in error. 

4. The simple means by which an appeal 
is taken. 

5. The comparatively short time before the 
appeal is prepared and heard. 

The abolition of the motion for a new 
trial in the trial court, or to set aside or vary 
the judgment, order or decree, thus avoiding 
considerable delay in trial courts having much 
business (O. 39, r. 1; J. A. 1890, s. 1; 1914 
Ann. Pac. 2039). 

7. Limitations upon the right to appeal in 
certain instances that tend to delay the con- 
sideration of the merits, the instances being 
such as to require judicial discretion concern- 
ing the merits of the grounds of appeal. 

8. The flexibility of the procedure by which 
part or all of the judgment, or part or all of 
the parties may be dealt with without disturb- 
ing or delaying the balance, if any, of the 
merits or of the parties in the court below 
Ccs.. Be, F. 35, Sk. SS,: 8.23% 

9. But with power in the court to deal with 
the whole of the decision and in favor of all 
or any of the respondents or parties (O. 58, 
©. -$). 

10. The power of the court to take addi- 
tional evidence either by oral examination in 
court, by affidavit, or by deposition before an 
examiner or commissioner (O. 58, r. 4), which 
saves time required for a new trial in the trial 
court, and relieves the latter of this additional 
burden. 


11. Only prejudicial errors secure a new 
trial. 
12. The classification of business so as to 


allow of expeditious consideration among the 
different divisions of the court. This classi- 
fication is as follows: (1) The General List, 
which, with the exception of appeals from 
the particular court noted, includes all ap- 
peals’' on the merits; (2) Appeals from Inter- 
locutory Orders, including applications relat- 
ing merely to matters of practice and pro- 
cedure (see 1914 Ann. Prac. 1081); (3) Orig- 
inal Motions in the Court of Appeal; and (4) 
Appeals from the Lancashire Chancery Court 
(a certain special court), of which an account 
is of no particular value to this report. 

13. The convenient location of the court 
with reference to the major part of the busi- 
ness of the trial courts, being in London and 
— in the same building with the High 

ourt. 


60. Same—Limitations Upon Right to 
Appeal.— The right to resort to the Court 
of Appeal upon all alleged errors is not un- 
restricted, the rule semingly being that ap- 
peals strictly upon the merits may be made 
without restrictions, but that all other ap- 
plications to appeal should either be sub- 
jected to scrutiny as to their weight or good 
faith, or else forbidden entirely. Of course, 
instances of the latter are few. Accordingly. 
all alleged errors may be divided into four 
classes: (1) Those that involve the merits 


strictly; (2) Those that pertain to matters 
of practice and procedure where, either 
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clearly as directly affecting the merits or 
from policy, an appeal should be permitted ; 
(3) Matters of practice and procedure, gen- 
erally, as to which leave is required in order 
to appeal; and (4) Matters which are not 
and should not be appealable. 

In the second class, ‘‘an appeal lies with- 
out leave: 


1. From an order refusing unconditional 
leave to defend an action (J. A. 1894, 8s. 1 (2); 


2. Wherever the liberty of the subject or 
the custody of infants is concerned; 

3. In all cases of granting or refusing an 
injunction or appointing a receiver; 

4. From any decision determining the 
claim of any creditor, or the liability of any 
director or other officer in respect of misfeas- 
ance under the Companies (Consolidation) 
Act, 1908; 

5. From the summary decision of a judge 
in an interpleader proceeding; 


6. From any order on a special case stated 
under the Arbitration Act, 1889, J. A. 1894, 
s. 1 (1)” (Odgers on Plead. & Prac. 337). 


Leave is required in the following ap- 
peals : 


1. In all matters of practice and procedure, 
save in the few instances above (J. A. 1894, 
s. 8 (ib)? 

2. As to costs which are left to the discre- 
tion of the judge (J. A. 1873, s. 49); 

3. Or as to any order made by the High 
Court, or judge thereof, by consent of the 
parties (Same); 

4. To set aside or discharge an order made 
by a judge of the High Court in Chambers (J. 
A. 1873, 8. 50); 

5. From a judgment of a Divisional Court 
in all cases where there is a right of appeal to 
the High Court from any court or person (J. 
A. 1894, s. 1 (5)); 


6. From a judgment of a Divisional Court 
when sitting upon appeal from an inferior 
court (J. A. 1873, s. 45). 

In addition to these, a motion may be 
made in the Court of Appeal for leave to 
appeal from the refusal of the trial judge 
(1914 Ann. Prae. 2948, n. ‘‘ Without 
leave’’), or of the Divisional Court to allow 
an appeal (Same, 2052, n. ‘‘Unless leave,’’ 
ete.), and an application to the Court of 
Appeal to allow an appeal after the time 
for taking the same has expired may also be 
made (QO. 58, r. 15). 

These restrictions serve to prevent delay 
’ through frivolous or unwarranted appeal 
for delay, thus permitting the Court of Ap- 
peal to consider so much the more of meri- 
torious cases. 


61. Same—Simple Means of Taking 
Appeal.—The appeal to the Court of Ap- 
peal is ‘‘brought by notice of motion in a 
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summary way, and no petition, case, or 
other formal proceeding other than such no- 
tice of motion is necessary (O. 58, r. 1). 
The appellant must state in this notice 
whether he appeals from all or a part of the 
judgment or order complained of, and if the 
latter, which part (Same). The notice must 
be served upon all parties directly affected 
by the appeal, but not upon those not so 
affected. The Court, however, may direct 
its service upon all or any parties, or upon 
persons not a party (O. 58, r. 2). A eopy 
of the notice of appeal must then be filed 
and a copy of the judgment or order ap- 
pealed from produced to the proper officer 
of the Court of Appeal before the day men- 
tioned in the notice of appeal. The appeal 
must then be perfected by the papers nec- 
essary to present the question (See Court of 
Appeal—Means of Presenting Question). 
This proceeding is simple, especially so as 
compared with the petition in error, case, 
and the like, and this simplicity saves time. 





62. Same—Simple Means of Presenting 
Question.—Since an appeal is merely by | 
way of rehearing and since the Court of 
Appeal and the trial courts are merely parts 
of the same judicial agency, there is, accord- 
ingly, merely a transfer of the pertinent 
original papers, or copies thereof, to the 
Court of Appeal. These comprise (1) the 
notice of motion; (2) the order or judgment 
appealed from; (3) the pleadings and other 
documents which show the relevancy and 
importance of the question; and (4) the 
judge’s notes of the evidence, if the appeal 
is from a final judgment or order (1914 
Ann. Prac. 1080 and 1081). Either orig- 
inals, or copies of these papers, are lodged 
(filed) with the proper officer, and copies 
thereof are bound in sets and left at least 
one week before the appeal is likely to ap- 
pear in the daily court paper in the room 
of the Clerks of the Lords Justice for each 
of the judges, usually three. In addition to 
these, the reporter’s notices of the evidence, 
if any, and a citation of authorities may be 
submitted. GA 

It is important to note that there are no 
printed briefs and argument, and no ab- 
stract or literal extract from the evidence. 
The absence of these speeds the hearing of 
the cause, for their omission saves the delay 
required for their preparation, the time and 
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labor of the lawyers of each of the parties, 
and the expense of printing. Each member 
of the court from the papers furnished ac- 
quaints himself with the question involved 
in the appeal before the day of the argu- 
ment. 


63. Same—Oral Argument and Immedi- 
ate Decision.— The hearing of the appeal is 
characterized by spontaneity of the argu- 
ment; the absence of limitation upon the 
time given counsel to present his views, the 
participation of each judge, and, as a rule, 
the immediate decision of the appeal. Each 
of these is worthy of comment. 


Each counsel presents his points with in- 
terruptions by members of the court, who 
evidently labor to understand his argument 
and to be enlightened as to any doubts they 
may have. In the midst of the argument, 
the judges often confer upon the point im- 
mediately under consideration, and they 
sometimes call upon his adversary to discuss 
it for the time being, or they inform counsel 
that they are satisfied as to the point. In 
this way, the English court, as do some of 
our American courts, emphasizes the value 
of the oral argument. There being no 
printed ‘‘brief and argument,’’ counsel is 
not embarrassed by doubts as to whether he 
should repeat his written argument or con- 
fine himself to statement of facts, nor is he 
hampered by the peculiarities of individual 
judges who know that they have the points 
and arguments in printed form, and, there- 
fore, possibly unintentionally, fail to give 
the closest of attention to the oral arguments 
so as to really understand and follow the 
contentions of counsel. In the English 
Court of Appeal, the hearing is so conducted 
as to secure a clear exposition of the points 
in open court. A proper understanding of 
the facts and points is not left to a subse- 
quent perusal of printed briefs in the pri- 
vacy of the chambers. 

There is no limitation upon the time of 
counsel, though, of course, he may be 
stopped because the court is satisfied upon 
the point under discussion. Hence, the 
questions of the judges and their participa- 
tion in the discussion do not fret counsel by 
the knowledge that his allotted time is ex- 
piring with his remaining points and rea- 
sons as yet untouched. 
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The active participation of each judge is 
of considerable value, for it tends to secure 
the judgment of each member of the court. 
This cannot always be said of courts where 
cases are argued without questioning and 
the matter taken under advisement. The 
dominating influence of an assertive individ- 
ual is less likely to be exercised where each 
judge takes part in the discussion. 

At the close of the arguments, the mem- 
bers of the court consult without retiring, 
though sometimes the case may be taken un- 
der advisement for a few days. Generally, 
however, the decision is rendered at once, 
each judge giving his reasons orally. These 
opinions are usually lucid and concise. 
Long extracts from eases and many authori- 
ties are unusual. This immediate decision 
is made possible by skill acquired through 
long service and by the rule that a ease, 
once decfded, is not to be reversed or modi- 
fied by subsequent cases, but is to remain 
as a precedent until changed by legislative 
authority. There is, therefore, no need to 
examine the decisions to ascertain if the 
ones cited have later been overruled. 

Immediate, oral decision saves times, per- 
mits the consideration of a greater number 
of cases, and insures counsel that his points 
have received the consideration of each 
member of the court. It is in sharp con- 
trast with the practice of some of the courts 
in the United States, where a long list of 
cases are argued and then partitioned 


among the judges for study and report. 


The objection to the latter practice is that 
the facts of the ease are likely to be re- 
stricted to the eyes of the reporting judge, 
and what he deems relevant reported or 
overemphasized. 


64. Costs—In General.—Costs play an 
important part in English procedure. First, 
their administration is arranged so.as to se- 
cure the following advantages: 


(a) Relief of the trial court of the taxa- 
tion of costs with its consequent controversy. 
This burdens the court with only the adjudica- 
tion of costs to the party entitled to recover 
the same, leaving the allowance of items and 
their amounts to special officers, termed tax- 


ing masters (See Costs—Administration, 
post. ). 
(b) An approximately just apportionment 


of the expenses of litigation: 
1. By placing the burden of justifying the 
items and amounts of his expenses upon the 
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party awarded 
post. ). 

2. By the application of the principle that 
the party, or in some instances his solicitor, 
causing any expense shall bear the same (see 
Costs—Apportionment), irrespective of the 
result of the action or of the issue. 


costs (See Costs—Taxation, 


Second, the weight of costs is such as to 
deter, though not to prevent, resort to court 
with trivial or doubtful actions, and such as 
to secure many dismissals, settlements, or 
compromises of those brought (see Costs— 
Weight, post.). 

The volume of litigation in England is 
comparatively much less per size of popula- 
tion than in the United States. <A high offi- 
cial of the Supreme Court of Judicature 
stated to the writer that only three per cent 
of all cases brought in that court are ever 
tried, the remainder being either dismissed, 
settled in full or compromised; and the 
writer while in England frequently either 
saw in court or noted in the daily reports 
the settlement or compromise of cases on 
trial usually after the plaintiff had sub- 
mitted his evidence. 

Third, another advantage secured by ad- 
ministration is obedience to rules of proce- 
dure, especially those designed to secure 
simplicity of pleadings and other documents, 
to avoid delay and unnecessary or unrea- 


sonable expense. (See Costs to Secure 
Obedience to Procedural Rule, et seq., 
post. ). 


In conclusion, it may be stated that the 
litigants pay the expense of civil litigation 
in the Supreme Court of Judicature and 
thus maintain this court without cost to the 
people of England and Wale8, so far as its 
civil business is coneerned. (See Costs— 
Expense of Maintaining the Civil Courts, 
post. ). 


65. Same—Administration.—It is the 
duty of the court or judge to adjudge the 
costs, but the taxation of the several items, 
with their respective amounts, is for the 
taxing master, who is a specialist in such 
matters, granted judicial discretion in the 
exercise of his duties, and who may in eer- 
tain instances adjudge costs as well. Though 
taxation is made only upon order, it is usual 
in most eases. One day’s notice of taxation 
must be given (by the solicitor of the suc- 
cessful party in sitting master’s cases, but 
from the taxing officer in all other cases) to 
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the solicitor of the person adjudged to pay 
the costs, together with a copy of the bill of 
costs and affidavit of increase, if any (O. 65, 
r. 16); but where costs are directed because 
the parties differ about the same, the claim- 
ant of costs lodges his cost bill in the office 
of the proper taxing master and gives the 
adversary notice that he has done so, and 
the latter has eight days in which to inspect 
the same. The latter may either dissent and 
tender what he believes to be the proper 
amount, or he may remain silent. If the 
tender is not accepted by the claimant, or 
if there is no tender, the taxing master pro- 
ceeds to tax (O. 65, r. 27 (34). At the time 
set, the solicitors may attend upon the tax- 
ing master, who examines each item and its 
amount, allowing, altering, or rejecting, as 
in his judicial diseretion he sees fit (1914 
Ann. Prac. 1865). The paying party is given 
an opportunity to be heard (Reg. v. Wilder, 
1900, 2 Q. B. 666). ‘‘The right to attend 
taxation depends solely upon the interest of 
the party in the fund out of which the costs 
are to be paid and is independent of the po- 
sition of plaintiff and defendant’’ (1914 
Ann. Prac. 1247). 

It is important to bear in mind, in this 
connection, that each party pays the ex- 
penses of his part of the proceeding, as it 
progresses; as, for example, if he desires a 
process he purchases the blank from the 
proper office, fills it out and presents it for 
validation to such officer as is charged with 
that duty. He also pays eash for the serv- 
ices of individuals as required, much in the 
same way as costs are advanced on deposi- 
tions in this country. All these expendi- 
tures, including the fees ot the solicitor for 
services and of barrister for his advice upon 
the pleadings and documents and for his 
services in trying the action, are carefully 
entered by the solicitor in the ‘‘ cost bill,’’ 
above mentioned. 

There is no appeal without leave as to 
costs (J. A. 1873, s. 49; Hornby v. Card- 
well (1881), 89 B. D. 329), exeept as to 
those against a solicitor personally for his 
misconduct, negligence, or default (re Brad- 
ford, 15 Q. B. D. 635) as hereafter stated 
(Costs to Secure Obedience from Solicitor, 
post.). An appeal from the taxing master 
to the judge in chambers may be (O. 54, 
r. 21) taken either by indorsement by the 
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master on a summons or by written notice 
to attend within five days (same), the latter 
being the usual method (1914 Ann. Prac. 
938). 


66. Same—Taxation.—In dealing with 
costs, both the court in adjudging (O. 65, 
r. 1), and, in most instances, the taxing 
master in taxing (QO. 65, rr. 27, 38, 41) are 
granted judicial discretion, and there is no 
hard and fast rule as to its application 
(1914 Ann. Prae. 1161). The taxing master 
-**shall allow all such costs, charges and ex- 
penses as shall appear to him to have been 
necessary or proper for the attainment of 
justice or for defending the rights of any 
party’’ (O. 65, r. 27 (29). Under this rule 
a maximum allowance fixed by the schedule 
adopted by the taxing masters has been in- 
creased by the taxing master and the in- 
crease upheld (McIver & Co. v. Tate 
Steamers, Lid. (1902), 2 K. B. D. 184, C. 
A.). The taxing master’s discretion as to 
those fees that are discretionary must be in- 
fluenced by the following: (1) Other fees 
and allowances to solicitor and counsel; 
(2) The nature and importance of the 
cause; (3) The amount involved; (4) The 
interest of the parties; (5) The general con- 
duct and costs of the proceedings; (6) AH 
other circumstances (O. 65, r. 27 (38). 


As already mentioned, each party ad- 
vances the expenses of his preparation, 
which places upon that party the burden of 
justifying each particular item and its 
amount. This practice causes each party to 
use more care in undertaking any step or 
expense in the progress of the action and 
thus directly helps to speed the cause and 
decrease expenses. Since it is the party’s 
solicitor who keeps account of the expenses 
as the action progresses and presents them 
to the taxing officer in his cost bill for al- 
lowance as between ‘‘solicitor and client’’ 
(for the remuneration and expenditure of 
the solicitor are subject to investigation and 
allowance by the taxing officer), the person 
who is in active and actual charge of litiga- 
tion is directly interested in avoiding ex- 
penses that may be disallowed on taxation 
between ‘‘party and party.’’ 


67. Same—Weight.—Justice is not cheap 
in England. Litigation pays for itself in 
the Supreme Court of Judicature (see Costs 
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—Expense of Maintaining Civil Court), 
consequently costs are heavy—so heavy that 
their weight tends to relieve the courts, espe- 
cially the trial divisions, of the burden of 
‘*bluff’’ actions and actions in which there 
is no adequate defense. (It will be noted 
that in England the ‘‘trial’’ divisions are 
not concerned with the progress of the ac- 
tion until it reaches the trial stage, when, 
for the first time, it is placed upon the 
docket of the particular division.) The fear 
of heavy costs acts as a deterrent to resort 
to court, the persons concerned often pre- 
ferring either to pocket their losses and to 
bear impositions or to submit their differ- 
ences to private arbitration. Expense and 
delay are the two reasons why commercial 
disputes are settled by the last mentioned 
method rather than by litigation. The com- 
mercial court of the High Court of Justice 
was established as the result of a belief, 
backed by an investigation, that the com- 
mercial world avoided the courts because of 
their delay and expense. The practice of 
this court was made quite simple, but there 
does not seem to have been an effort to make 
the costs of the remaining procedural steps 
any lighter; so that in spite of the simplicity 
only 198 actions were pending and set down 
in the year 1911 and 261 in 1912 (Civil 
Judicial Statistics 1912, Table XXV, the 
last available statistics), of which only 93 
were contested in 1911 and 105 in 1912, re- 
quiring 170 daily sittings of the court in 
the latter year (Civil Judicial Statistics 
1912, Table XXXI). The same official re- 
port, Table XXV, shows that for the five 
years of 1908-1912, the annual average was 
220.6 actions pending and set down during 
the year, of which 96.4 were defended. 


The fear of the heavy costs is also a rea- 
son (1) for dismissals where in the opinion 
of counsel the proof of the plaintiff’s claim 
is inadequate, (2) for settlement in full 
where the defense is felt to be weak, or 
where the case of the plaintiff at the trial 
appears to defendant’s counsel to be so 
strong that it is unwise to run the risk of 
an adverse verdict, finding, or decision and 
consequent costs, and (3) for the compro- 
mise of actions where the evidence appears 
to counsel on both sides to be equally bal- 
anced. The writer’s observations in the 


English courts leads him to believe that 
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actions on trial which were frequently 
brought to an abrupt conclusion by settle- 
ment or compromise,.were so concluded be- 
cause of the desire to save further costs and 
extra-court expenses. 


68. Same—Expense of Maintaining 
Civil Courts.—In spite of the high salaries 
paid to secure efficient individuals, the prin- 
cipal civil courts cost the government of 
England and Wales but little for mainte- 
nanee. The 1912 Civil Judicial Statistics 
(published in 1914) state the expenditures 
of the Supreme Court of Judicature (the 
principal trial and appellate courts) for 
1913 to be 208,676 pounds, and its receipts 
to be 483,799 pounds, a net cost of 208,877 
pounds, from which should be deducted the 
expense ‘‘of the administration of the crim- 
inal law (time of the judges occupied in 
trying criminal cases, cost on circuit relat- 
ing to such eases, and the Court of Criminal 
Appeal),’’ which is apparently estimated to 
be between 200,000 pounds and 227,877 
pounds, so that the civil business of this 
court either costs not to exceed 8,877 
pounds or yields a net profit. Hence it may 
be said that the ‘‘costs’’ equal the expense 
of litigation and that civil litigation in the 
Supreme Court of Judicature pays for it- 
self. 


69. Same—Scale.—Costs are heavy be- 
cause of the number and kind of items 
which may be charged (quite a number of 
which are unknown in the United States), 
and their size. The latter may be illustrated 
by the following: $9.92 (2 pounds) to set 
down a point of law for argument before 
trial in K. B. D. (Fees, No. 52, 1914 Ann. 
Prac. 1679) ; $2.43 (10s.) to seal a writ of 
summons to commence an action (same, No. 
1); $4.86 (1 pound) for a commission to 
take depositions (same, No. 15). 


The items and amounts of some costs are 
fixed by rule or schedule, others have a max- 
imum and minimum amount within which 
the master may use his discretion, though it 
has been held that he might exceed the max- 
imum (Costs—Taxation, above); and still 
others, which are not enumerated but are 
fixed and allowed within the judicial disere- 
tion of the taxing master. As already 
stated, these include items not usually al- 
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lowed in the various jurisdictions of the 
United States, such as the following: 
1. The remuneration, within limits, of the 


prevailing party’s solicitor and of his barrister 
or barristers (see below); 

2. Fee to an expert for the preparation of 
his evidence, such as $35.76 (seven pounds 
seven shillings) per day to a scientific witness 
to read up a case for the purpose of giving 
evidence (Smith v. Buller, 1875, L. R. 19 Eq. 
473; Thompson v. Moore, 1890, 25 L. R. Ir. 
98); 

3. <A qualifying fee for the purpose of pro- 
curing evidence, even though the witness is 
not an expert, e. g., for watching an overflow 
(A-G v. Birmingham Drain. Board, 1908, 52 
Sol. Jo. 855); 


4. Expenses of conservation of property in 
litigation, though not in possession of a re- 
ceiver. 

Other examples might be added. 

A scale of court fees for different proc- 
esses, appearances, copies, attendances, fil- 
ing, and the like, was fixed by ‘‘order as to 
Supreme Court Fees, 1884, with an accom- 
panying schedule, the fees to be collected 
by stamps affixed or impressed upon the 
various documents required. The taxing 
masters prepared a schedule of costs which 
might be expended by the solicitors for serv- 
ices and writs, documents, and the like, re- 
quired, such as for writs, their preparation 
of indorsements of claims, notices, services 
of papers, appearances, fees to counsel for 
advice on the pleadings and the evidence, 
and for the trial or hearings, and the like. 
It will be noted, therefore, that the scale of 
costs and their amounts are almost, if not 
entirely, within the control of the judicial 
department and are not scheduled by legis- 
lative enactment, as is the ease in the United 
States. 

Witnesses are not allowed an equal 
amount, but the individual is compensated 
to some extent according to his station in 
life and his loss of time, so that the seale 
varies. The rule is thus stated in the 1914 
Annual Practice, 1234: 

“The costs of witnesses should not be taxed 
on any fixed general rule, but the taxing of- 
ficer should take each case into consideration 
and determine what was a reasonable allow- 
ance for the coming, going and the attendance 
of each witness whom he did not consider to 
have been called unnecessarily, having regard 
to the character of his evidence and the proba- 
bility of his having to be recalled.”’ 

However, the Practice Master’s Schedule 
(1914 Ann. Prac. 1654) presents a table of 
‘* Allowances to Witnesses’’ that gives some 
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idea of the amounts allowed. These include 
allowances dependent upon residence; to 
common laborers, journeymen, ete., from 
$1.20 to $1.80 per diem; to master trades- 
men, yeomen, ete., from $1.80 to $3.60; to 
engineers and surveyors, from $5.10 to 
$15.30; to gentlemen, bankers, and mer- 
chants from $5.10, without allowance for 
expenses, to the same amount with an allow- 
ance if non-resident. Females, according to 
station in life and residence, of from $1.20 
to $4.86. All witnesses, except as noted, 
are given an allowance for daily expenses. 
Traveling expenses are also allowed. The 
above allowances do not apply to experts. 
The party adjudged to pay the costs must 
also pay some remuneration to the solicitor 
and the barrister or barristers. The amount 
thus payable is not usually the amount ac- 
tually expended by the prevailing party, 
for seale of costs is below what is usual for 
such services and often special contracts 
will be made with men of superior ability 
whose fees soar above those of the mass, as 
high as $1,000 a day is paid leading bar- 
risters. In such instances, the prevailing 
party pays the difference. In the case of the 
solicitor, however, his fees, in the absence 
of special contract, are fixed by the Solicit- 
ors’ Remuneration Acts and Schedule al- 
ready mentioned, for he is both an agent of 
the party and an official of the court. In 
the latter capacity, his charges are regulated 
by law and subject to inspection and allow- 
ance by the taxing master. As agent of the 
party, he conducts the litigation up to the 
trial, but he is not permitted to try actions 
in the Supreme Court of Judicature or con- 
duct the appeal. For this purpose, he must 
employ a barrister. The latter may also be 
employed, and a limited expense charged as 
costs, to give an opinion on the pleadings 
and the evidence (O. 65, r. 27 (15), and, 
where necessary, to attend a conference (O. 
65, r. 27 (45), or at chambers (O. 65, r. 27 
(16), where the judge so certifies. Bar- 
risters’ fees as cost for trying the case 
range from $25.50 to $51 per day for the 
leading counsel, $15.30 to $35.70 for the 
second, and, where a third is necessary, 
from $10.20 to $25.50 for him. The bar- 
rister’s clerk also receives a small remunera- 
tion, chargeable to the losing party. It is 
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usual to allow two barristers to be employed 
in an action at the above scale of fees. 
Ordinary jurors receive only 24 cents per 
day, but in nearly fifty-one per cent of the 
jury cases special jurors, who are selected 
from the business class and therefore sup- 
posed to be better able to weigh evidence, 
were called by agreement or on application 
of one of the parties, at an expense of five 
dollars (one pound) a day each. 


70. Same — Obedience to Procedural 
Rules—In General.—It is obvious that speed 
in the determination of court proceedings 
cannot be secured if the penalty for dis- 
obedience be delay, and it is also obvious 
that certainty of justice cannot be obtained 
if the penalty be dismissal of the action or 
if the action be determined on some pro- 
cedural question, so that the merits are 
never reached and decided; though it must 
be admitted that in some instances the dis- 
obedience may be so rank as to leave no re- 
course other than delay, dismissal, or a final 
judgment. Therefore, some other means 
should be preferred to these. English pro- 
cedure turns to the pocketbook of the of- 
fender and mulets him heavily in costs, by 
disallowing him his expenses connected with 
the disobedience and by compelling him to 
pay the reasonable or fixed expenses of the 
unoffending party, where these are conse- 
quent upon the disobedience of the party at 
fault. Probably nothing smarts so much as 
a substantial penalty for any disobedience, 
and resentment is apt to follow. As the 
eosts may be assessed either against the 
party or his solicitor, when the latter is at 
fault. for neglect, misconduct, or ignorance 
under certain circumstances, it is absolutely 
necessary that the penalty be asséssed fear- 
lessly. The independence of the judge and 
of the taxing master is secured by placing 
them beyond the reach of the offending 
party or of the offending solicitor in the 
matter of selection to office and subsequent 
tenure, for the judge and masters are ap- 
pointed, the tenure of the former being for 
life, unless impeached, and of the latter 
during the will of the administrative heads 
of the Division, who, with the exception of 
the Lord Chancellor, have a life tenure. The 
enforcement of costs so as to secure obedi- 
ence to rules intended to prevent delay, se- 
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cure simplicity, to minimize expense, and to 
provide the just assessment and apportion- 
ment of costs is better secured by appoint- 
ment and life tenure than by election, what- 
ever objections there may be to the former. 

As already indicated, costs may be as- 
sessed against that party, or his solicitor in 
some instances, who violates the rules of pro- 
cedure through neglect, inexcusable igno- 
rance, or willfulness. 


71. Same—To Secure Obedience from 
the Party.— In substance, the rules to secure 
obedience to procedural rules from the par- 
ties are as follows: 


1. The cost of any improper, vexatious, or 
unnecessary document, such as a summons, 
pleadings, and the like; or of any improper, 
vexatious, or unnecessary procedural step, or 
the costs of any vexatious or unnecessary mat- 
ter or documents or steps of unnecessary length 
or such as are caused by misconduct or neglect, 
will be disallowed the party responsible there- 
for, and the costs occasioned thereby to the 
adversary must be paid by the party at fault; 
though the fault has escaped the court or 
judge, it is the duty of the taxing master to 
note and look into the same as if he had been 
specially directed to do so. In the King’s 
Bench Division, he may make such order as 
may be required to effect the object of this 
rule (O. 65, r. 27) (20); 

2. Where the costs have been increased by 
unnecessary delay, or by improper, vexatious, 
prolix, or unnecessary proceedings, or by other 
misconduct or negligence, or have been made 
excessive by any other cause, the taxing master 
must allow only such amount as is reasonable 
and proper (O. 65, r. 27. (38A). Under such 
circumstances he may assess the amount in a 
gross sum (same) but this should be exercised 
judicially and only upon evidence (1914 Ann. 
Prac. 1258). 

3. Costs incurred or increased by over- 
cautiousness or by the payment of special fees 
to counsel or by special charges or expenses 
to witnesses or other persons or by other un- 
usual expenses must be disallowed (O. 65, r. 
27 (27). 

4. The use of official forms or of equally 
short pleadings in the interest of simplicity is 
cultivated, if not compelled, by the provision 
that where such forms are applicable and suf- 
ficient, any longer forms shall be deemed 
prolix and the ‘‘costs occasioned by such pro- 
lixity shall be disallowed to or borne by the 
party using the same, as the case may be’”’ 
(O. 19, r. 5; O. 65, r. 27 (20). A similar rule 
applies to secure the use of Official forms of 
writs and indorsements thereon, or of forms 
equally as simple (O. 2, r. 3). 

5. As to amendments, the plaintiff bears 
his own costs of amending his writ or indorse- 
ment thereon before service. As to subsequent 
amendments, the general rule that the party 
causing the expense must bear his own and 
those occasioned his adversary applies (see O. 
65, r. 27 (31, 32); O. 28, r. 13), including the 
costs of any motion rendered ineffective by 
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the amendment (London and Blackwell Ry. v. 
Limehouse Bd. of Works (1856), 3 K. & J. 
123). 

6. Unless ordered otherwise, the defend- 
ant, though unsuccessful, is entitled to his 
costs due to the joinder of any person who 
shall not be found to be entitled to relief 
(O. 16, r. 1), and a co-plaintiff may be liable 
to a successful defendant for the costs occa- 
sioned by the joinder of an unsuccessful plain- 
tiff, who becomes insolvent (see Umfreville v. 
Johnson, L, R. 10 Ch. 580). 

7. Neglect to attend at judge’s chambers 
in any proceedings or neglect in the prepara- 
tion of evidence, account or other proceeding 
for chambers, causing adjournment without 
any useful progress, subjects the offending 
party to the costs of the other party attending 
(O. 65, r. 27 (138). 


72. Same—To Secure Obedience from 
the Solicitor.—The solicitor of the party 
may likewise be mulcted in costs, for the 
court has ‘‘full power either under its gen- 
eral jurisdiction or special rules of court 
(see O. 65, r. 11 (n), O. 54, r. 7), summarily 
to visit a solicitor with costs occasioned by 
his misconduct, negligence, or default (1914 
Ann. Prac. 1849). The rules specially pro- 
vide for costs occasioned by his neglect to 
attend or have some one attend for him any. 
cause or matter that cannot conveniently 
proceed without him (O. 65, r. 6), and a 
similar rule applies to the failure of pro- 
ceedings at the judge’s chambers because of 
his absence or non-representation (O. 54, r. 
7), or to an adjournment of such proceed- 
ings from the same cause O. 65, r. 27 (13). 
He likewise forfeits his fee for drawing his 
bill of costs and for attending taxation 
where he neglects to leave his bill of costs, 
with necessary papers and vouchers, within 
the time fixed for that purpose, or where he 
in any way impedes or delays taxation (0. 
65, r. 19G), and a very sweeping rule makes 
the solicitor liable for any costs which, 
though properly incurred by the party, 
prove fruitless to the latter because of any 
misconduct or default of the solicitor (O. 
65, r. 11). Under this rule, the court or 
judge may refer the facts to the taxing mas- 
ter for investigation and report, and on a 
taxation between solicitor and client for his 
remuneration and reimbursement for ex- 
penses advanced, the taxing officer may 
without any direction from the court dis- 
allow costs incurred through the negligence 
of the solicitor (re Massey & Carey, 1884, 
26 C. D. 459). These rules and their rea- 
sonable enforcement tend to secure obedi- 
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ence from the individual who is in active 
charge of the litigation. 


73. Same—Apportionment.— There are 
really two matters in issue in each action— 
the merits and the costs. The party liable 
for the latter and the propriety of any item 
and of its size should not be left to any hap- 
hazard adjudication and charge. It is one 
of the erying abuses of procedure in the 
several jurisdictions of the United States 
that courts, attorneys, and officials rarely 
treat costs with the care that they deserve, 
though, by motion to retax, a means is pro- 
vided for the rejection of any item and the 
fixing of the proper amount of any par- 
ticular charge. The indifference to the 
costs, incidental manner of administering 
the same, and the lack of flexibility or ap- 
portionment are opportunities for the care- 
less or vindictive party, confident of suc- 
cess, to ‘‘run up’’ the costs on his adver- 
sary. English procedure seeks to avoid this 
by (1) the flexibility of the means of appor- 
tionment, (2) the burden placed upon the 
prevailing party to justify each item and 
amount where the cost bill is objected to 
(see Costs—Taxation) and (3) the close 
serutiny and skill applied to taxation by a 
special officer (see Costs—Administration) 
tend to decrease, though they do not abso- 
lutely prevent, an unjust adjudication of 
costs or their increase by careless or vin- 
dictive action of the successful party. This 
flexibility of apportionment is secured by 
the adoption of the principle that the party 
or his solicitor, in some instances, who causes 
the expense, shall bear the costs. Accord- 
ingly, the following rules have been adopted: 

1. The costs are adjudged by the court, 
but the facts to show the party or solicitor 
causing any particular expense may be referred 
to the master for finding and report; 

2. The taxation of the items and their 
respective amounts are given to a special offi- 
cial, who is an expert in such matters. This 


permits the trial judge to devote more of his 
time and thought to trials. 


3. As a general rule, the costs follow the 
event of the action. 


OF THE 


4. And under Order 65, rule 2, the ex- 
penses of each cause of action, set-off, or 
counterclaim, or item thereof, may be sep- 
arately adjudged and taxed, so that ‘‘where 
the plaintiff sues on several causes of action 
and succeeds on only one, the general costs of 
the action are the costs on which the plaintiff 
succeeded, and the defendant is entitled to his 
costs on the others’”’ (see Hoyes v. Tate, 1907, 
I. K. B. 656, C. A.). And this is the practice 
even though in the result the former party 
recovers nothing (Slatford v. Erlebach, 1912, 
E. K. B. 155). 

5. But ‘the court, “for good cause,’ may 
even deprive the successful party of costs (O. 
65, r. 2). “Good cause” seems to be a “‘mis- 
use of the machinery of justice’ (1914 Ann. 
Prac. 1169), such as unfairness or oppressive- 
ness in bringing or in persisting in an action 
(Barnes v. Maltby), 1889, 5 T. R. 207); or an 
action that is solely political (O’Connor v. 
Star Newspaper, 1893, 68 L. T. 146); or one 
brought to air family troubles (Duveen v. Du- 
veen, London Daily Times, July 27, 1910); or 
brought frivolously and carried on vexatiously 
(Macgregor v. Clay, 1888, 4 T. R. 715). Under 
this rule, a plaintiff cannot prostitute the ‘‘ma- 
chinery of justice’’ to secure the vindictive 
punishment of a defendant by costs, even 
though the cause of action be technically good. 

6. And neglect, ignorance, or willfulness 
causing a violation of the rules of procedure 
will subject the party or his solicitor at fault 
to the payment of the costs of the opposing 
party and of his own expense pertaining to the 
rule violated, irrespective of the result of the 
action or issue (see Costs to Secure Obedience 
to Procedural Rules, post.). : 


And, finally, a most important practice is 
to compel the party, or in some instances, 
his solicitor, to pay the expenses of himself 
and of the adversary for those procedural 
steps or other proceedings in the action 
which are unnecessary, or which, by neglect- 
ful, willful, or ignorant omission cause de- 
lay to any proceeding in the action, as is 
more particularly discussed in the preceding 
paragraph on Costs to Secure Obedience. 
Under this rule,.an appellant, who, on ap- 
peal, succeeds on a point not raised in the 
trial court, or on fresh evidence taken in the 
C. A. under the O. 58, r. 4, is penalized by 
the costs thereof (Odgers 362, and cases 
cited). In the United States, this rule 
would cover constitutional points and the 
point that there was no cause of action in 
substance raised for the first time on appeal. 
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